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A Report to The Reader 


T MUST HAVE BEEN a source of con- 

siderable satisfaction to the authors of 
the “model law” on casualty rate regulation 
when the United States District Court for 
the Eastern District of Arkansas, Western 
Division, granted defendant’s motion for a 
summary judgment in the recent case of 
North Little Rock Transportation Company, 
Inc. v. Casualty Reciprocal Exchange et al., 
CCH TRADE REGULATION Reports { 62,502, 
thereupon sustaining the Arkansas rate 
regulatory law against the challenge that it 
violated the State Constitution, and reaf- 
firming the constitutionality of Public Law 
15. The court declared that in the absence 
of public regulation or 
emption the price-fixing activities of the 
National Bureau would have constituted a 
violation of the Sherman Act, which applies 
to insurance. Act 116 of Arkansas, 1947 
(the “model law’), however, constitutes 
valid regulation within the meaning of 
Public Law 15, which is a constitutional 
enactment exempting insurance from. the 
provision of the Sherman Act to the extent 
that such business is regulated by state law. 
The court declared, “the acts of the defend- 
ants were in accordance with provisions of 


Act 116 of Arkansas, 1947.” 


Congressional ex- 


Assume that 


— you a whiz at puzzles? 
you are the judge and that the following 
cases are before you for decision: 

The Case of the “Whistling Grenade” 


With the permission of his parents, 


thirteen-vear-old Johnny ordered an “Ameri- 
can Assortment” of fireworks. He 
called for his package at the Railway 
Express Agency office. Upon opening the 
package, Johnny gave a “whistling grenade” 
to his friend, Jimmy, whose hand was badly 
mangled when the grenade suddenly ex- 
ploded in his hands. Jimmy and his father 
claimed that the express agency was negli- 
gent in delivering fireworks to a thirteen- 
year-old consignee 
The Case of the Schoolmaster’s Ducking 
When Mr. Sharpe arrived at his coun- 
try bailiwick one sub-zero morning, his young 
pupils greeted him by asking for a promise 
to treat. Declining to promise, Sharpe was 
locked out and gained admission with the 
aid of the director of the school district. 
Five of the boys went home and, returning 
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Bov’s 


later in the day, informed Sharpe that he 
must treat or suffer a ducking in the creek 
One of the boys had told his father of the plan 
The father had laughed about the prank, warn- 
ing the boy only “Well, if you are going 
to do it, you had better go and see old Mr. 
Anderson [grandfather of one of the young 
men engaged in the matter] and if he will 
pay half of the costs if you get into an 
trouble in the matter, I will pay the other 
half.” Without serious resistance or outcry, 
Sharpe chose the ducking. Subsequently, he 
sued the boy’s father on the theory that he 
should have restrained the tort. 


For whom did you hold—Jimmy 
the express agency []; teacher () or the 
boy’s father [)? 


The courts’ decisions are found at page 842 


| EPRESENTATIVE Lynch, chairmai 

of the special seven-man subcommittec 
appointed by the Committee on Ways and 
Means to study H. J. R. 371, announced on 
November 1 that representatives of the life 
insurance business are in accord with one 
of the plans suggested by the subcommitte¢ 
for the taxation of life insurance companies 
Chairman Lynch stated: 

“A very difficult problem was presented 
to the subcommittee. With the assistance ot! 
the representatives of the insurance com- 
panies, the Treasury Department, and the 
staff of the Joint Committee on Internal 
Revenue Taxation, I think we have solved 
it. We have had splendid cooperation and 
are now in a position to report our recom- 
mendations to the full committee when w 
come back in January.” 

Under a formula adopted in the Revenu 
Act of 1942, which is still in effect, no fed- 
eral income tax was payable by the com- 
panies on their life insurance business for 
1947, 1948 and 1949, as a result of the in- 
clusion in the formula of a fixed-interest 
rate which has become unrealistic with the 
unforeseen decline in interest rates 

The new proposal substitutes for each of 
the years 1947, 1948 and 1949 the average 
experience of the business in the place o! 
the fixed-interest element provided in th 
present formula. It is estimated that the 
new proposal will produce a total of ap- 
proximately $90 million in revenue for th 

(Continued on page 842) 
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State Legislation 


Agents’ Licensing Laws 


Forty-four states held legislative sessions 
luring 1949, and in thirty states there were 
ntroduced some sixty-one bills affecting the 
licensing of insurance agents. Of the sixty- 
ne bills introduced, thirty-one passed, one 
was reported favorably, four were in com- 
mittee and twenty-five failed. 


Arizona (H. B. 144, approved March 28, 
1949) and Arkansas (H. B. 111, approved 
February 2, 1949) passed detailed agents’ 
licensing laws, providing for a written ex- 
mination. Idaho (H. B. 206, approved 
March 2, 1949) strengthened its examination 
provisions. Illinois (H. B. 981, approved June 
30, 1949) arnended its sections on licensing of 
wents, brokers and solicitors to require 
examination for issuance of a permanent 
license, but permits a ninety-day temporary 
Indiana (H. B. 353, approved 
March 2, 1949) made written examinations 
Missouri (H. B. 369) intro- 
luced a measure to provide for a written 
examination for first-time applicants. The 
bill was reported favorably, but final dis- 


license, 


mandatory. 


position has not been made. 


Bills providing a new examination section 
or an amendment to the law were introduced 
in Colorado (H. B. 585), Delaware (H. B. 
253), Nebraska (H. B. 89), North Dakota 
(H. B. 311) and South Dakota (H. B. 274), 


but all failed of passage. 


Florida passed a detailed law prescribing 
qualifications, examination and licensing of 
accident and health agents only. (H. B. 
564, law without approval, June 13, 1949.) 


So-called “controlled business statutes” 
Were passed and became law in Connecticut 
(H. B. 486, approved April 14, 1949) Illinois 
(H. B 981, approved June 30, 1949) l 


and 
Ohio (H. B. 274, approved May 12, 1949) 


State Legislation 


An Oklahoma measure (H. B. 192) pro- 
posing a departure:from the usual licensing 
law was defeated. The proposal was to 
create a class of insurance agents in the field 
of fire, casualty and marine insurance to be 
known as certified insurors. 


Kentucky Insurance Code 


Insurance Commissioner Southall of Ken- 
tucky released the first draft of the pro- 
posed new Kentucky Insurance Code on 
October 10. A series of hearings on the 
various phases of the Code commenced 
November 10. The work was largely done 
by Robert Williams of Seattle, who formu- 
lated the Washington Code, and by James 
Creal, general counsel of the Kentucky 
Department. 


Mail Order Insurance 


Pennsylvanians gained help in the col- 
lection of benefits on out-of-state mail order 
insurance policies when S. B. 647, approved 
May 20, 1949, went into effect on Septem- 
ber 1. The State Insurance Department had 
for years warned Pennsylvanians to buy 
insurance only from companies licensed to 
do business in the state. Frequently when 
the time came to draw benefits from the 
policies the beneficiaries discovered that the 
mail order companies refused to meet pay- 
ments. If the beneficiary took the case to 
court, the company refused to appear in 
Pennsylvania. The beneficiary’s only re- 
course was to go to the state the company 
was located in and sue, which was too ex- 
pensive a procedure and inconvenient for 
most beneficiaries. 

The new law permits the beneficiary to 
sue the company in Pennsylvania. This is 
done by authorizing complainants to service 
nonpayment on the Insurance 
Commissioner. Court judgments obtained 
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charges of 





in Pennsylvania may be processed through 
the federal court system to force payments. 


The holders of mail order policies are 
subject to a two per cent tax on all premiums 
paid. All foreign insurers authorized to do 
business in Pennsylvania pay the two per cent 
tax themselves, but since the state has no way 
of collecting the tax from unauthorized com- 
panies, the tax is levied on the policyholders. 


Other Legislation 


Insurance on ward . . . Illinois amended 
its Probate Act to permit purchase of annual 
payment life, endowment and annuity poli- 
cies upon the life of a ward or any person 
in whose life the ward has an insurable 
interest. (S. B. 260, approved August 3, 
1949). Such purchase previously was re- 
stricted to single-premium fully-paid 
contracts. 


and 


Medical service conversion . . . The 
Oklahoma Physicians Service, a complement 
of the Blue Cross, has completed its conver- 


sion into a nonprofit benevolent medical 


service and indemnity company, as provided 
by H. B. 178, approved May 23, 1949, 


Reciprocal insurance . . . Wisconsin, 
having found A. B. 124, approved May 13, 
1949, to contain several errors, re-enrolled 
the bill. The law, approved June 8, 1949, 
now provides that any reciprocal insurer 
may assume as a reinsurer the whole o; 
any part of the liability of any other company 
or reciprocal upon such risks as it may 
insure directly and for which it is authorized 
to engage by the terms of its subscribers 
agreement, provided such reciprocal has an 
accumulated net surplus, exclusive of sur- 
plus notes, equal to the sum of fifty per cent 
of the capital and surplus required of a 
stock company to begin transaction of the 
same kind of business. In addition, any 
exchange operating in Wisconsin may con- 
solidate with or reinsure its entire business 
in another exchange. If the principal office 
of any exchange entering into a contract of 
consolidation or reinsurance is located in 
Wisconsin, the contract must be submitted 
to and approved by the insurance commis- 
sioner before becoming effective. (A. B. 124, 
approved June 8, 1949), 


FRENCH AUTOMOBILE SHOW 


Over 1,200 exhibitors, many from foreign lands, participated in the thirty- 
sixth Salon de l’Automobile which opened October 6 at the Paris Grand Palais. 


The exhibit was so big that it had to be divided into two parts: 


private cars 


were shown until October 27, and trucks, bicycles and motorcycles from Octo- 


ber 27 to November 6. 


mobile Salon, a “Used Car Salon,” 


featuring a steam-driven 


A new four-horsepower Renault attracted wide attention, 
as well as new Simcas, Citroéns and Peugeots. 


Simultaneously with the Auto 
Simca, an 1898 


phaeton with its original coat of paint and Hitler’s armored car, opened at the 


Porte de Versailles. 


French automobile production jumped from 11,000 in January to 17,000 in 


June this year. 


Automobile exports have increased more than fourfold since the 
war—from 24,000 in 1938 to an expected total of 110,000 in 1949, 
automobile exports brought a net profit of $90 million into the country, 


Last year 
France 


has thus become the third largest producer of automobiles in the world. 


I L J— November, 1949 


US 
vp 
again 
happ 
stanc 
whic] 
the | 
Thes 
surer 
polic 
abov 
com] 
cover 
actua 
miun 
bette 
ance, 
the 
cable 

Th 
by f 
unde 


by i 


Autc 





provided 
949, 


lisconsin, 
May 13, 
-enrolled 

8, 1949 
1 insurer 
whole or 
* COMPpany 
; it may 
uthorized 
ibscribers 
al has an 
e of sur- 
, per cent 
red of a 
on of the 
tion, any 
may con- 
business 
ipal office 
yntract of 
ocated in 
submitted 
- commis- 


A. B. 124, 


hirty- 
alais. 

cars 
Icto- 
ntion, 
Auto- 

1898 
it the 


00 in 
re the 

year 
‘rance 


nber, 1949 


A Guide 
to the Automobile Policy 


EXCLUSIONS 
“This policy does not apply: 


“(a) under any of the coverages, while the automobile is used as a public or livery 
conveyance, unless stich use is specifically declared and described in this policy 
and premium charged therefor; 

“(b) under any of the coverages, to liability assumed by the insured under any con- 

tract or agreement; 


under coverages A and B [Bodily Injury Liability and Property Damage 
Liability], while the automobile is used for the towing of any trailer owned or 
hired by the insured and not covered by like insurance in the company; or while 
any trailer covered by this policy is used with any automobile owned or used 
by the insured and not covered by like insurance in the company; 

under coverages A and C {Bodily Injury Liability and Medical Payments\, to 
bodily injury to or sickness, disease or death of any employee of the insured 
while engaged in the employment, other than domestic, of the insured or 
domestic employment if benefits therefor are either payable or required to be 
provided under any workmen's compensation law; 

(e) under coverage 


eer 


A, to any obligation for which the insured or any company as 

his insurer may be held liable under any workmen’s compensation law; 

“(f) under coverage B, to injury to or destruction of property owned by, rented to, 
n charge of or transported by the insured; 

“(g) under coverage C, to bodily injury to or sickness, disease or death of any 
person if benefits therefor are payable under any workmen's compensation law.” 


UST as the standard automobile liability 

policy affords the insured protection 
against certain circumstances, events and 
happenings, so are there other circum- 
Stances, events and happenings against 
which the same policy specifically denies 
the policyholder the benefits of protection. 
These latter factors are known to most in- 
surers as “Exclusions,” and the standard 


longer find it necessary to exclude (1) the 
business of demonstrating or testing, the 
carrying of persons for a consideration or 
the renting or leasing under contract, in the 
first exclusion, (2) under-age drivers, (3) ac- 
cidents occurring after the transfer during 
the policy period of the interest of the 
named insured without the written consent 


policy contains the seven that are set forth 
above. Their existence is justified because 
company experience has shown either that 
coverage of any of such stipulated events is 
actuarily unsound, unless an additional pre- 
mium is charged, or that such protection is 
better afforded by another type of insur- 
ance. Exclusions, however, do not void 
the policy. They merely make it inappli- 
cable to certain situations. 

The present list of exclusions is shorter 
by far, and in language much easier to 
understand, than that formerly employed 
by insurers. For example, companies no 


Automobile Policy 


of the company and (4) bodily injury to or 
the death of any employee in the operation, 
maintenance or repair of the automobile. 
Regardless of this simplification, the under- 
lying rules of interpretation still apply. 

It is not, according to the view taken by 
the majority of jurisdictions, necessary for 
the prohibited condition to have proximately 
caused the accident or to have materially 
increased the risk in order to relieve the 
insurer of liability. It is sufficient that such 
a condition exists. The United States Court 
of Appeals for the Fourth Circuit made 
the point this way: 
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“It is argued that the insurer should 
be held liable because there was no causal 
connection between the breach of the exclu- 
accident . . . On the 
that their 


contribute to 


sion clause and the 


facts it is far from clear pres- 


ence did not to some extent 
the accident, and it is clear enough that the 
risk legally increased, save for the 
operation of the exclusion clause. But it 
was not necessary for the insurer to prove 
the causal The dealt 
with in the from a contract of 
The 


policy suspended its coverage while per 


was 


connection. rights 
flow 


insurance and not from a claim in tort. 


case 


sons were being carried for a consideration, 


what happened during the 


” 1 


irrespective of 
suspension 
This observation 
the fact that the 
employed in exclusions (a), (c) and (d), is 


does not conflict with 


term “while,” which is 
usually construed as meaning “during the 
time that” or 
the operation of any condition that divests 
the company of liability may had 
nothing to do with the accident. However, 
the Texas court, which adheres to the causal 


“as long as.”* Conceivably, 


have 


connection theory, did not reason this way. 
Where an auto, not so described but used 
as a taxicab, was being towed in for repairs 
and caught fire in the process, the court 
saw fit to hold that coverage was not ex- 
cluded because the excluded event was not a 
proximate cause of the loss.” A Texas 
court did, however, find a causal connection 
in another somewhat questionable decision. 
lhe insured, who was in the auto rental 
business, rented his own personal car. The 
insurer was not held liable for the theft of 
the car by the renter under a policy con 
taining a livery exclusion clause.* 

The usual rule in this situation, however, 
is well expressed by a Tennessee court in 
a case where the vehicle was regularly used 
as a taxicab, though it was not so described 
in the policy. The court held that the livery 
exclusion clause operated even though the 
vehicle was parked on the street at the time 
that the fire loss occurred and was not, in fact, 
being used as a taxicab at the moment.® 


This 


livery 


discussion of public and_ private 


cases and the specific exclusion in 


the standard automobile liability policy sug- 


vests a consideration of just what is meant 
term. It apparently is not as 
broad as the term that was formerly used, 


by such a 


“carrying persons for hire” or “carrying 


persons for a consideration.” 


“Share-the-Ride’’ No Violation 


An Illinois court employed an interesting 
definition when it was confronted with a 
situation where the insured agreed to take 
passengers with her on a trip from Cali- 
fornia to Texas. She paid for the 
transportation. Jn a suit on a claim for 
medical payments, where the insurer con- 
tended that there was a violation of the 
livery exclusion, the court held that this 
conduct was not “livery” within the mean- 
ing of the clause. It felt that the word 
“livery” meant a vehicle used indiscrim- 
inately in conveying the public, not one 
that was limited to certain particular per- 
sons or occasions." 


Was 


The causal factor does not operate in a 
consideration of exclusion (b). Neverthe- 
less, the premium charged for automobile 
liability insurance does not include a charge 
for coverage of agreements that an insured 
may make with an injured party. This sub- 
ject is closely related to the insurer's right 
to settle and defend suits, which was dis- 
cussed in the June, 1949 issue of THE INsuR- 
ANCE LAw JouRNAL, and the insured’s duty 
to cooperate with the insurer, which will 
be discussed subsequently. 

There is little doubt but that the insured’s 
use of language such as “I admit liability 
in the above-mentioned accident,” 
very essence of what insurers are trying to 
avoid by the insertion of such an exclusion 
in the policy. Nor is it necessary that the 
statement may harm the insurer. This was 
the opinion of the New Jersey Court in 
Kindervater v. Motorists Casualty Instrance 
Company.” The court declared: 

“An interpretation that would require 4 
demonstration of substantial detriment to 


is the 


cond icant cetacean caesarean aa area neaanpammnennmteimmemnmmiaiemmmpcnmntiaime 


1 Myers et al. v. The Ocean Accident & Guar- 
antee Corporation, Ltd., 1 CCH Automobile 
Cases 93 (CCA-4, 1938); see also Maryland 
Casualty Company v. Cross, 7 CCH Automobile 
Cases 826 (CCA-5, 1940); for the minority view- 
point, see McMahon v,. Pearlman, 136 N. E. 154 
(Mass., 1922) and Maryland Casualty Company 
v. Aguayo, 4 CCH Automobile Cases 971 (DC 
Calif., 1940). State Farm Mutual Automobile 
Insurance Company v. Belshe, 112 S. W. (2d) 
954, which adopts.the minority viewpoint, seems 
to rely almost exclusively on life insurance 
cases. 
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? Pennsylvania Indemnity 
Kurtz, 172 Atl. 607 (Md., 1934) 

‘Trinity Universal Insurance 
Daniel, 28 CCH Automobile Cases 398 
1947). 

‘The Concordia Fire Insurance Company of 
Milwaukee v. Nelson, 31 CCH Automobile Cases 
1038 (Tex., 1949). 

’ Jackson v, Old Colony Insurance Company 
30 CCH Automobile Cases 55 (Tenn., 1948) 

® McDaniel v. Glens Falls Indemnity Com 
pany, 29 CCH Automobile Cases 177 (IIl., 1948). 

7199 Atl. 606 (N. J., 1938). 


I L J— November, 1949 


Corporation v 


Company . 
(Tex., 





the 
such 
its pr 
WI 
not ¢ 
usual 
wheth 
The | 
a 
the v 
guilty 
the s 
damn 
was < 
result 
ment 
Ho 
law, 
sured 
smoo 
the c 
the w 
of lia 
the p 


“Un 
Cu 
scribe 
ment 
THE 
time 
the p 
only 
and 
exclu 
point 
of the 
insur 
of th 
polic: 
whet! 
hicle 
of te 
the p 
Th 
arise: 
Calif 
conta 
ident 
used 
place 
‘WwW 
Weim 
° Pe 
Corpo 
604 (( 


ws 


1 private 
‘lusion in 
olicy sug- 
is meant 
is not as 
‘rly used, 
“carrying 


on 


iteresting 
d with a 
d to take 
rom Cali- 
1 for the 
claim for 
urer con- 
1 of the 
that this 
the mean- 
the word 
indiscrim- 
not one 
cular per- 


rate ina 
Neverthe- 
utomobile 
> a charge 
n insured 
This sub- 
‘er’s right 
was dlis- 
HE INSUR- 
‘ed’s duty 
vhich will 


- insured’s 
it liability 
+” is the 
trying to 
exclusion 
y that the 
This was 
Court in 
Insurance 


require a 
riment to 
a aes 
ration v 


ympany v. 
398 (Tex. 


ompany of 
obile Cases 


Company, 
1.. 1948) 

nity Com- 
(Tll., 1948). 


iber, 1949 


the insurer as the result of the breach of 
such a condition, would seriously impair 
its practical efficacy.” 

Where the language importing liability is 
but, rather, inferential, it is 
usually a question for the jury to determine 
whether the words used achieve such a result.® 
The IVeimar decision uses this language: 


not direct, 


“Conceding that a person, without using 
the words ‘I assume liability’ or ‘I was 
guilty of wilful misconduct’ may accomplish 
the same result by setting out sufficiently 
damning facts against himself, we think it 
was a question for the jury whether that 
result was achieved by the written state- 
ment quoted.” 

However, it has been held, as a matter of 
law, that an acknowledgment by the in- 
sured that “she knew that her tires were 
smooth, and that she was going too fast for 
the condition of her tires and the road and 
the weather,” was not such an assumption 
of liability as to come within the terms of 
the policy exclusion.’ 


“Undescribed Vehicle’ Exclusion 


Cursory reference was made to the unde- 
scribed vehicle exclusion (c) in the install- 
ment appearing in the September issue of 
THe INSURANCE LAW JouRNAL, but at that 
time the emphasis was on a development of 
the positive assertion that the policy insured 
only described automobiles, tractors, trailers 
and semi-trailers. Conversely, under this 
exclusion, and subject to the exceptions 
pointed out in the prior installment, if both 
of the joined vehicles are not covered by like 
insurance in the same company, coverage 
of the vehicle that is so described in the 
policy is excluded. It makes no difference 
whether the described or undescribed ve- 
hicle is the cause of the accident, the act 
of towing will bring the accident within 
the prohibition of the policy.” 

The question of causal connection also 
regard to this exclusion. In a 
California case," where the insured’s policy 
contained an exclusion clause, substantially 
identical to that set forth, the truck was 
used to haul a cement mixer to a particular 
place and, at the time of the accident, it 


arises in 


* Western Casualty & Surety Company v. 
Weimar, 96 F. (2d) 635 (CCA-9, 1938). 

*Porter v. Employers Liability Assurance 
Corporation, Ltd., 8 CCH Automobile Cases 
604 (Calif., 1940). 

“ Speca v, Bucci Construction Company, Inc. 
et al., 6 CCH Automobile Cases 799 (Pa., 1940). 

"Maryland Casualty Company v. Aguayo et 
al., supra, footnote 1. 
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was standing still in a lot. The tail gate of 
the truck fell and injured the claimant. In 
addition to holding that a cement mixer was 
neither a trailer nor a semitrailer within the 
meaning of the policy, the court declared 
that at the time of the accident the insured 
truck was not being used to “tow” anything, 
but, rather, was standing still. 

However, in a similar case™ where the 
only difference lay in the fact that the 
tractor-trailer combination had stopped at 
the side of the road, the United States Court 
of Appeals for the Fifth Circuit declared 
that the exclusion clause operated, adding 
that insurance does not go on and off when- 
ever, during a towing enterprise, the auto- 
mobile starts or stops. The court, however, 
did attempt to distinguish the previously- 
mentioned case by saying that there the 
towing operation had ceased. Neverthe- 
less, it would not be easy to conjecture 
whether the second court would have fol- 
lowed the reasoning of the first were it to be 
confronted by it as a matter of first impression. 


Often the situation involving the use of 
an undescribed vehicle with a described one 
arises where such an exclusion conflicts 
with an attached endorsement required by 
law indicating that coverage applies to all 
the insured’s vehicles. It is fairly well- 
settled that the statutory endorsement takes 
precedence over any inconsistent policy pro- 
visions ™ although, as between the parties 
themselves, i. e., the insurer and the insured, 
the latter will have to reimburse the former 
for payments made where the insured vio- 
lated the provisions of the insurance contract.” 


Most of the litigation that has occurred 
in the construction of exclusion (d), con- 
cerning injury to an employee has involved 
a determination of exactly what is meant by 
the words “employee of the insured while 
engaged in the employment of the 
insured ” The greatest difficulty in 
settling such question arises when an em- 
ployment terminates. The precise question 
of whether a person is an employee within 
the meaning of the standard automobile lia- 
bility policy is generally regarded as a mat- 
ter for the jury to determine.” As to 
whether a person is still an employee under 
certain conditions, assuming that he was 


% Maryland Casualty Company v, Cross, supra, 
footnote 1. 

% Hindel v. State Farm Mutual Auto Insur- 
ance Company of Bloomington, Illinois, 97 F. 
(2d) 777, (CCA-7, 1938). 

"York v. Roberts et al., 32 CCH Automobile 
Cases 542 (DC Ga., 1949). 

'% Lumber Mutual Casualty 
pany of New York v, Stukes et al., 
Automobile Cases 703 (CCA-4, 1947). 
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28 CCH 
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one in the first place, has produced some 
interesting observations by appellate courts. 
An Indiana opinion” states: 

“An employee is one engaged in the busi- 
ness of his employer. He is not one at- 
tending to his own business or engaged in 
pursuits of pleasure or recreation separate 
and apart from his employment The 
mere fact that his employer invited him to 
ride in the automobile covered by the insur- 
ance policy sued on herein at a time when 
not engaged in the service of the employer 
constitutes no greater liability or risk as 
against the insurance company than if his 
employer had invited a third party and 
stranger to his household or employment. 

It was not in the contemplation of 
the parties to exclude from coverage mere 
guests of the uisured.” 


Other Specific Cases 


A Louisiana court, in the case of Moss 
v. St. Paul-Mercury Indemnity Company,” 
adopted a similar view in a where a 
student drove a bus to enable him to 
get a free ride between home and _ school, 
holding that such a student was not an em- 
ployee when he was riding as a passenger 
on the same bus. In addition, it has been 
found, in a case where a sawmill owner- 
insured used his truck to transport workers 
forty miles to his mills on Mondays and 
back on Saturdays and an accident happened 
on one of the return trips, that the em- 
ployees were still in the employment of the 
insured at the time of the accident, and, 
as such, were excluded under the employee 
exclusion clause of his automobile policy.” 


case 


While the great majority of states lean 
to this common-sense approach in determin- 
ing whether a person is in employment at 
a particular time, others look to the work- 
men’s compensation law of their jurisdiction 
to determine whether a person could have 
recovered under the workmen’s compensa- 
tion law had he been so covered.” 

A recent New Hampshire case” presents 
an interesting aspect of this question. It 
was decided that a person who was on 
relief and who, in return, did occasional 
work for the municipality, could not be 


% Hoosier Casualty Company v, Miers et al., 
7 CCH Automobile Cases 1163 (Ind., 1940). 


1729 CCH Automobile Cases 968 (La., 1948). 

*% Johnson et al. v. Aetna Casualty & Surety 
Company, 3 CCH Automobile Cases 848 (CCA-5, 
1939). 

wB, é& H, 
pany, Inc, v. 
pany, 21 CCH 
1944). 
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New Amsterdam Casualty Com- 
Automobile Cases 1112 (CCA-10, 
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classified as an employee. The court went 
along on the theory that in the case of a 
person on relief the work performed was 
incidental to the aid received, whereas, in 
the case of the regular city employee, the 
pay was dependent upon the work; relief 
was usually paid in advance of the work 
performed and was not necessarily in money, 
whereas regular employees received thei 
pay in money after the work was performed, 

Ohio also held that a street commissioner 
Was not an employee within the terms of 
the employee exclusion clause of the stand- 
ard automobile policy.” The court in that 
case felt that it was the intent of the pat 
ties to the contract to give coverage to the 
village as to all persons who might suffer 
injury or death as a result of the negligent 
operation of a village truck, other than 
those who, as employees, were covered by 
the application of the workmen’s compensa 
tion law. The commissioner, not being un- 
der the law, was a valid claimant under the 
terms of the policy. 

The question of a minor illegally em 
ployed recently came up in Louisiana. The 
court declared that such a person was not 
an employee within the exclusion clause of 
the automobile liability policy, and for that 
reason is not excluded from recovery un- 
der the policy.” 

More cases would arise under the em- 
ployee exclusion clause than do were it 
not for the existence of the workmen’s com- 
pensation exclusions appearing in para- 
graphs (d), (e) and (f). The United States 
Court of Appeals for the Fourth Circuit, 
however, made certain in a recent case that 
the claim should fall outside of the coverage 
of an automobile liability policy when it de- 
clared that it was excluded by both the em- 
ployee exclusion clause and the workmen's 
compensation exclusion clause.”  In_ this 
case a dance hall ticket taker was furnished 
transportation as a part of his terms of em- 
ployment and was injured as a result of an 
accident in the course of such transportation 
Just as in the case of an undescribed ve- 
hicle, the exclusion of employees and those 
covered under workmen’s compensation laws, 

(Continued on page 828) 


2” Merchants Mutual Casualty Company . 
Melcher, 26 CCH Automobile Cases 90 (N. H., 
1946). 

2° The Home Indemnity Company v. Village 
of Plymouth et al., 24 CCH Automobile Cases 
196 (Ohio, 1945). 

2 New Amsterdam 
Soileau, etc., 29 CCH 
(CCA-5, 1948). 

23 Wescott v. 
anty Company, 
(CCA-4, 1946). 


Casualty Company v. 
Automobile Cases 584 


United States Fidelity & Guar- 
26 CCH Automobile Cases 79 
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SIMULTANEOUS DEATH 
and the Marital Deduction 


THE UNIFORM 
AN INSURED’S 
MAXIMUM 


SIMULTANEOUS 
EXPRESS 
MARITAL 


_. Uniform Simultaneous Death Act 
now in effect in Tennessee (Code of 
Tennessee, Section 8407.1 et seq., Acts 1941, 
Chapter 59) provides a conclusive presump- 
tion as to which spouse survived where 
sufficient evidence that the 
spouses died otherwise than simultaneously. 
The presumption varies with the nature of 
the property or property interest involved. 
Relative to life insurance, the presumption 
is that the insured survived; where each 
owns property, the owner of the 
particular property is presumed to have sur- 
vived as to that property except as other- 
wise provided in the Act. The Act is not 
applicable to wills, living trusts, deeds or 
contracts of insurance wherein provision 
has been made for the distribution of prop- 
erty different from the provisions of the Act. 


there is no 


spouse 


It is apparent that if a will or life insur- 
ance contract qualifies certain assets of a 
husband’s estate for the marital 
deduction allowed for federal estate tax by 
the Revenue Act of 1948 only in the event 
of the survival, a question 
Whether the deduction is obtained on such 
assets in case the spouses die in such a way 
that the order of their deaths is not ascer- 
tanable without use of a Tegal presump- 
tion, statutory or otherwise. The Uniform 
Simultaneous Death Act appears to permit 


decedent 


wife’s arises 


the testator or insured to select and declare 


DEATH 
INTENTION 
DEDUCTION 


STATUTE NEED NOT DEFEAT 
TAKE ADVANTAGE OF THE 
By LOWE WATKINS 


TO 


a presumption different from the statu- 


tory presumption. 

It further appears that full reliance can- 
not be put in a power of appointment as 
one of the qualifying prerequisites for the 
marital deduction as to specific property if 
the spouses happen to die simultaneously. 
It is necessary (1) that a presumption of 
survivorship of the wife be provided by the 
husband’s will or insurance contract (for 
the purposes of the will or insurance con- 
tract), if otherwise the legal presumption 
would be against her survivorship and 
(2) that it be also provided that in case 
such a presumption of the wife’s survivor- 
ship becomes operative the property or 
insurance proceeds in question shall go abso- 
lutely and outright into the wife’s estate. 
The power of appointment could remain in 
the husband’s will or insurance contract as 
a qualifying prerequisite for the marital de- 
duction where the wife actually survives, but 
where her survivorship is based only upon 
a presumption the power of appointment 
seems to be an insufficient support for the 
marital deduction. 

The apparent necessity of providing that 
the property or insurance proceeds go out- 
right into the wife’s estate, where her sur- 
vivorship is based only upon a presumption, 
seems to be supported by the fact that the 
Treasury, confronted by the actuality of the 


Mr. Watkins is an attorney in Nashville, Tennessee 
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property or insurance proceeds being clearly 
a part of the wife’s taxable estate, could not 
successfully deny to the husband’s estate 
the benefit of the marital deduction to the 
extent of such property or insurance pro- 
On the other hand, if a power of 
appointment, without the provision for out- 
right transfer into the wife’s estate, is re- 
lied on and simultaneous deaths occur, even 
a declared presumption of her survivorship 
would furnish no guarantee of marital de- 
duction qualification, inasmuch as the Treas- 
ury could contend that the wife really had 
no opportunity to make an effective exercise 
of the power sufficient under the Internal 
Revenue Code, Section 811 (f), to meclude 
the subject property or insurance proceeds 
in her taxable estate. 


ceeds. 


Protection of Assets 


It thus appears that in those cases where 
a husband, for example, envisions an im- 
portant saving of federal estate tax by use 
of the maximum marital deduction, notwith- 
standing that his own estate and his wife’s 
estate might be simultaneously administered 
and contemporaneously taxed, he can con- 
sider the use of a clause, in his will and in 
some or all of his life insurance contracts, 
which would have for its purpose the divert- 
ing of some of his assets from federal estate 
taxation in his estate and the subjecting of 
such assets to federal estate tax upon his 
wife’s estate 

It seems very doubtful, to say the least, 
whether a power of appointment can operate 
property for the marital deduc 
tion where, because of the simultaneous 
deaths of the the donee of the 
power had no real, effective opportunity “in 
The Reg 


ulations require as a condition for the mar 


to qualify 
spouses, 
all events” to exercise the power. 


tal deduction qualifications that the power 


in the surviving spouse to appoint shall be 
exercisable “in all events” and the Regula- 
tions declare that it is so exercisable only 
if it exists immediately following the de- 
cedent’s death. 

The Regulations require that the repre- 
sentative of the decedent for whose estate 
the deduction is sought shall, among other 
things, establish that the decedent was sur- 
vived by his spouse, but the Regulations 
further provide as follows: 


“Where the order of deaths of the de- 
cedent and his spouse cannot be established 
by proof, a presumption (whether supplied 
by local law, the decedent’s will, or other- 
wise) that the decedent was survived by his 
spouse will be recognized as satisfying re- 
quirement (1) only to the extent that it has 
the effect of giving to such spouse an inter- 
est in property includible in her gross estate 
under section 811. Under such circum- 
stances, if an estate tax return is required 
to be filed for the estate of the decedent's 
spouse, the marital deduction will not be 
allowed in the final audit of the estate tax 
return of the decedent’s estate with respect 
to any property interest which has not been 
finally determined to be includible in the 
gross estate of his spouse.” Regulations 
105, Section 81.47a (a) 

This presumptive survivorship operates 
only where there is no sufficient legal evi- 
dence, and the very basis of the presumption 
is in the final analysis itself a possible sub 
ject of litigation. 

Simultaneous deaths of the spouses might 
result from an accident. If the husband's 
life insurance carries double indemnity for 
accidental death, the additional 
proceeds may mean that somewhat 
than the maximum marital deduction would 


insurance 
more 


be qualified in the husband's estate 


[The End] 


ROAD ETIQUETTE 


“The question of negligence is for the jury to determine and negligence 


vel non, as this court said recently, 1s relative 


One may take his chances and 


drive at rapid speed and not be charged with negligence if he hurts no one 


lf he kills or maims someone driving at comparatively low 
negligent, depending on the circumstances 


speed he may be 
One driving his car through a com 


munity like that in question is charged with knowledge of the rules of the road 


and whether she was observing 


them becomes important. In 


other words, 


whether or not she was giving heed*to the most elementary road etiquette which 


common courtesy 


1127 (Fla., 1949) 


requires that she extend to every other person who happens 
to be on the road.”—Terrell, J. in Kidd etc. v. Cox et al., 31 CCH 


\UTOMOBILE CASEs 
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A CAVEAT TO SURGEONS 


By THOMAS E. WATERS 


WHERE UNEXPLAINED INJURIES OCCUR AS A RESULT OF NO ACT BY 


THE PATIENT, MEDICAL SCIENCE, HAVING 
NEEDS THE 


OF A FINE ART, NO LONGER 


N A RECENT CASE in Pennsylvania 

(McConnell v. Williams [16 CCH NEc- 
LIGENCE Cases { 866], 361 Pa. 355) a very 
interesting medico-legal problem was pre- 
sented The resultant deci- 
sion constitutes a new landmark in the law 


for consideration. 


The question to be decided was whether 
a physician and surgeon was subject to the 
law of agency and whether such a relation- 
ship existed between such surgeon and a 
hospital intern during the surgeon’s per- 
formance of an obstetrical operation, in the 
course of which the intern injured the new- 
Suit was instituted 
by the father of the newborn child, in his 


born child of the patient. 


own right and on behalf of the injured child, 
against the surgeon without naming as de- 
fendants either the hospital in which the 
operation was performed or the intern who 
was directly responsible for the negligent 
act. Under the law of Pennsylvania, where 
the hospital is a nonprofit charitable institu- 
tion with its facilities available to all, it has 
held that the 


heen consistently institution 


as such cannot and will not under the law 


be responsible for negligent acts of its 


its, agents or employees 
Facts of Case 
The 


defendant, an ob 


' 
he facts in the case were these: 


plaintiffs consulted the 
Stetrician, in his professional capacity and 
engaged him to attend the wife during het 


pregnaney and to deliver her of the expected 


REACHED THE 
PROTECTION 


POSITION 
OF THE LAW 


child. The defendant 
these services and as 


agreed to perform 
well to care for the 
child until it was turned over to the family 
physician upon release from the hospital. 
Since it was found that a Caesarean opera- 
tion would be the defendant 
made arrangements for the expectant mother 
to go to one of the hospitals with which 
he was and on the obstetrical 
staff. The mother entered the hospital on 
December 3, 1943, and prior to the per- 
the operation the defendant 
surgeon directed that a certain intern should 
be informed that he, the intern, was to act 
as his assistant and to take care of the baby 
at the time of the delivery. 
was performed on 


necessary, 


associated 


formance ot 


The operation 
December 4, and upon 
delivery of the child it was turned over to 
the intern for the purpose of tying the cord 
and applying a solution of silver nitrate in 
the infant’s eyes. The plaintiff’s testimony 
that the nitrate 
solution was applied by means of a syringe 


was to the effect silver 
rather than the usual capsule, and that the 
intern squirted the solution once into the 
child’s left eye twice into the child’s 
into the 
Further 


and 


right eye, putting latter a great 
testimony showed 
that the eye was not immediately irrigated 
Silver 


solution 


many drops. 


as required nitrate is, of course, a 
caustic careful dosage 
and the usual technique required is to apply 


requiring 


one or two drops in each eye with im- 


mediate irrigation. This is also a require- 


ment of the regulations of the Department 
of Health of 


the Commonwealth of Penn- 


The author is a member of the law firm of Waters and Cooper, 
Norristown, Pennsylvania 
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sylvania. The result of the acts of the 
intern was that the child lost the sight of 
her right eye which ultimately had to be 
excised by a plastic operation and the sub 
stitution of a glass eye was necessary, which 
she will be obliged to wear throughout her 
lite; the left eye was scarred. Further testi- 
mony on behalf of plaintiff was offered by 
two doctors, who agreed that the condition 
observed was occasioned by a “‘silver nitrate 
burn” and by an “overdose of silver nitrate 
solution.” The plaintiffs were limited in 
their testimony to proof of liability, and at 
the conclusion of this proof the lower court 
directed a nonsuit. This appeal was taken 
by plaintiffs to remove the nonsuit and the 
lower court was reversed. 


Questions Before Court 


It is interesting to note that in this case 
plaintiffs do not charge the defendant per- 
sonally with any act of negligence, either 
of commission or omission, conceding that 
he is of high repute and that the Caesarean 
section performed by him was entirely satis 
factory and not subject to criticism. The 
question before the Appellate Court, there- 
fore, was whether, negligence having been 
shown by the act of the intern, the doctrine 
of respondeat superior applies. That is to say, 
whether for the purpose of and during the 
course of the operation, which included the 
necessary attention to the newborn infant, 
the intern was in the view of the law the 
servant, agent or employee of the surgeon. 
first instance in. the 
State of Pennsylvania and the question had 
not been decided east of the Mississippi 
under a submission which limited the sur- 
geon’s responsibility to acts done by others 
within the operating room. ‘There 
many cases where acts of interns, nurses 
and attendants in the ordinary course of 
post-operative hospital routine were held not 
to be 


This was a case of 


were 


the responsibility of the attending 
physician or surgeon, but no instance in 
which a conclusive decision on this point during 


the course of an operation had been given. 


The defendant under cross-examination 
readily admitted that all of the persons 
within the operating room were subject to 
his control or right of control with regard 
to the manner in which they performed their 
respective duties. This is, of course, the 
essential test in determining whether a per- 
son iS a servant, agent or employee, and 
the appellate court found this test in favor 


of the plaintiffs. 
796 


Whose Employee? 


The second question in the was 
whether the intern being essentially the 
employee of the hospital could become the 
servant, agent or employee of the surgeon, 
and the court held that in this specific situa- 
tion the intern was such employee of the 
physician because the work done by the 
intern was of mutual interest and affected a 
common purpose of both the hospital and 
the surgeon, and that the question of deter- 
mination of this responsibility was one for 
the jury and not for the court. Plaintiffs 
argued that the services of the intern and 
nurses were rendered for the doctor and his 
patient, and if he consents, by reason of 
modern methods in hospitals and in medical 
practice, to those services being performed 
under his direction and understands that 
he is in control of the performance of those 
that he is responsible for any 
negligent consequence occurring. They con- 
tended further that if the lower court’s ruling 
were to stand that it would create a special ex- 
ception in the law of agency, making phy- 
sicians and surgeons who exercise control 
and supervision over those assisting them 
not responsible for their acts and not sub- 
ject to the ordinary rules of agency, and 
that there was no basis for such classifica- 
tion and the fundamental law of agency 
should apply. 


case 


services, 


Plaintiffs were compelled to 
rely on cases from Oklahoma, Washington, 
Idaho and Illinois in support of their posi- 
tion that a doctor exercising such direction 
and control over employees of a hospital, 
the facilities of which he uses for the con- 
venience of himself and his patient, must be 
responsible for the carelessness and negli- 
gence of such employees. This position was 
sustained by the Pennsylvania 
Court when it ruled, “If then it be true 
that defendant has supervisory control and 
the right to give orders to the intern in 
regard to the very act in the performance 


Supreme 


of which the latter was negligent it would 
classical test of 
agency, that a jury would be justified in 
concluding that the temporary relationship 
between defendant and the intern was that 


follow, according to the 


of master and servant, and that consequently 
defendant was legally liable for the harm 
caused by any negligence on the part of the 
intern,” and further held, “In determining 
whether the intern was defendant’s servant 
at that time, the mere fact that he was then 
in the general employ of the hospital would 
not prevent the jury from finding that he 
was also at that same time the servant of 


I L J— November, 1949 


defend 
orders 
child’s 


Positi 
This 
made 
be sul 
cause 
those 
that n 
that t 
court’s 
would 
injurie 
tion W 
The 
an im 
the ge 
bility 
contril 
mate ¢ 


or sw 
the cz 
everyt 
reason 
will p 
the inj 
done | 
vision 
The 
It seer 
neglig 
of an 
consci 
canno 
avoidi 
act, it 
geon 
earne:s 
as OU! 
law, t! 
Is to ; 
In the 
has al 
Is as 
applic 
Is apy 


Esse 
of Ri 


The 
of the 
the i 


Cavez 








se was 
lly the 
yme the 
urgeon, 
ic situa- 
of the 
by the 
fected a 
ital and 
f deter- 
one for 
‘laintitis 
ern and 
and his 
ason of 
medical 
rformed 
ids that 
of those 
for any 
hey con- 
’s ruling 
ecial ex- 
ing phy- 
control 
ng them 
not sub- 
icy, and 
lassifica- 
| agency 
pelled to 
shington, 
\eir posi- 
direction 
hospital, 
the con- 
must be 
nd negli- 
ition was 
Supreme 
be true 
ntrol and 
intern in 
formance 
it would 
1 test of 
stified in 
lationship 
was that 
nsequently 
the harm 
art of the 
termining 
’s servant 
was then 
ital would 
g that he 
servant of 


nber, 1949 





defendant if 
orders in 


he was then subject to his 
respect to the treatment of the 


child’s eyes with the silver nitrate solution.” 









Position of Trust 


This supports the contention 
made that physicians and surgeons should 
be subject to that high degree of care, be- 
cause they are entrusted with the care of 
those unable to fend for themselves, to see 
that no injury results from their acts and 
that the social implications of the lower 
court’s ruling were severe that they 
would fail to afford a means of redress for 
injuries sustained if the lower court’s posi- 
tion were maintained. 





decision 









so 










There is no basis in reason or in law for 
an immunity to which has been 
the general rule of law regarding their lia- 
bility in the past. This case is a signal 
contribution in the law and leads to the ulti- 
mate conclusion that if injury occurs during 
the course of an operation the physician 
or surgeon should be required to explain 


doctors 











the cause of the injury and to prove that 
everything that was done was done with 
reasonable care and skill; otherwise the law 
will presume to the contrary and attribute 
the injury to the doctor’s negligence, whether 
done by him or by others under his super- 
vision and control. 











The next step in the formation of the law, 
it seems to the writer, should be that where 
negligence is unexplained during the course 
of an operation in which the patient is un- 
conscious or in a situation where the victim 
cannot be of any assistance whatever in 
avoiding the consequences of a negligent 
act, it is the duty of the physician or sur- 
geon to acquit himself therefrom. It is 
earnestly contended that with the first step 
as Outlined heretofore now clarified in the 
law, the next successive and reasonable step 
is to apply the doctrine of res ipsa loquitur. 
In the courts of the western states, this trend 
has already begun and where the condition 
is as outlined and the essentials for the 
application of this doctrine can be shown, it 
Is applied. 






































































































































Essentials for Application 
of Res Ipsa Loquitur 
The essential factors for the application 


ot the doctrine of res ipsa loquitur are that 
the injury ordinarily does not occur in the 
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absence of someone's negligence, that the in- 
jury is caused by an agency or instrumen- 
tality obviously within the control of the 
defendant and that the injury or accident 
was not due in any sense to any voluntary 
act on the part of the plaintiff, nor was he 
contributory in any way. If these essen- 
tials control, it is submitted that it would 
be proper to invoke the doctrine, for, with- 
out its aid, a patient who received injuries 
of a serious character, obviously the result 
of someone’s negligence, would be entirely 
unable to recover unless the doctors or 
nurses in attendance voluntarily chose to 
disclose the identity of the negligent per- 
son and the facts establishing liability. It 
is submitted that in a case where a patient 
is injured as a result of an operation, and 
while unconscious, he cannot under any ex- 
cept extraordinary circumstances produce 
testimony or evidence that would indicate 
whose negligence caused the injury; where 
such injury comes as a result of an opera- 
tion, these circumstances should raise the 
inference of negligence and call upon the 
defendant to explain the unusual result. It 
is further contended that the only obligation 
of a plaintiff in such a situation would be 
to show an injury resulting from some 
external force applied while he lay un- 
conscious, whereupon those defendants who 
had control over the patient or the in- 
strumentalities which might have caused the 
injury should be called upon to meet the 
inference of negligence by explaining their 
conduct and removing themselves from the 
responsibility therefor. If an injurious re- 
sult occurs, during the course of or follow- 
ing the operation or treatment, which is 
such a result as does not ordinarily flow or 
follow when due care and skill have been 
exercised, an inference of negligence is war- 
ranted and, where not explained, it should 
be within the province of a jury to hold 
those in control of the instrumentalities 
which cause the injury to be responsible. 


Conclusion 


Certainly, if it is the theory of the com- 
mon law that for every wrong there is a 
remedy, the rule in the instant case and the 
ruling contending for the application of the 
doctrine of res ipsa loquitur should be fol- 
lowed. Res ipsa loquitur, while not receiving 
the full support of our courts in many in- 
stances, is, after all, a simple understandable 
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rule of circumstantial evidence based upon 
and 
where a plaintiff patient has been injured 


common sense common experience; 
and can produce no testimony to show the 
cause of his injury he should not be pre- 
cluded from a recovery merely because of 
ignorance of within the 

The 
Court 
which, it is believed, will be followed gen- 
erally is certainly salutary. The next step 
should be as outlined, so that each doctor 


facts which are 
knowledge of a physician or surgeon, 
law of the 


Pennsylvania Supreme 


shall be required to owe to his patient the 


duty of protecting him or her from physica 
harm while under such doctor’s treatment 
Medical science today, having reached the 
position of a fine art, no longer needs th 
protection of the law where unexplained 
injuries occur as a result of no act by th 
The current trend in the law would 
indicate that we fast approach the positior 
where unexplained acts of negligence wil 
be held to be the liability of those unde: 
whose control and supervision the instrv- 


patient. 


mentalities which cause the injury exist 


[The End] 








NEW MAIL-ORDER INSURANCE PROVISION 

The North American Mutual Insurance Company of Wilmington, [Dela 
ware, has inserted in its new individual or family group hospitalization policy 
a provision which attempts to solve the state Insurance Department’s problen 
of jurisdiction of litigation by policyholders against an unadmitted insurer 
The provision was worked out by Sawyer, Delaney, Shaw & Pomeroy, counsel 
for North American. 

The new provision reads as follows: 

“Interpretation of Policy. Jurisdiction of Courts. 

“The Company agrees (1) that this policy shall be construed and in 
terpreted in accordance with the law of the state in which the Insured resides, 
in the same manner as if the policy were a contract made in said state; 
(2) that upon request of the Insured or of the Insured’s counsel it will volun- 
tarily appear and submit itself to the jurisdiction of any court of the state oi 
the Insured’s residence having jurisdiction of the subject matter for the 


purpose of litigating any dispute that may arise between the Company and the 


Insured with respect to this policy; and (3) that in the event of the failure 


of the Company so to appear and submit itself to the jurisdiction of said 
court, proof submitted to said court that such appearance has been requested 
by the Insured or by the Insured’s counsel, by registered mail, return receipt 
requested, at least thirty days prior to the return of said action, shall be 
sufficient proof of notice to the Company to give said court jurisdiction o! 


the Company for the purpose of this agreement.” 


There is no provision in the statutes of many states which would authoriz 
a court to assume jurisdiction over a nonresident who does not voluntarily 
appear and answer to a suit. However, it is believed that a company adopting 
such provision for its policy and then refusing to appear on request would 
be guilty of an unfair trade practice which would justify and support a com 
plaint to the Federal Trade Commission. 
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The Good Faith Element 
in Litigating a Claim 


By W. R. WITHINGTON 


THIS AUTHOR TAKES A STAND IN SUPPORT OF THE VIEW 
FAITH 


THE INSURER’S GOOD 


FUSE TO SETTLE A CLAIM 


YAN a liability carrier be held for a judg- 
A ment against its assured in excess of its 
policy limits where it has had an opportun- 
ity to settle a loss within the policy limits 
and has neglected or refused, in bad faith, 
to make such settlement ? 


The rule in Oklahoma, both in the state 
and federal courts, is that an insurer who 
agrees to indemnify an insured against lia- 
bility imposed by law may so conduct itself 
as to be liable for the entire judgment re- 
covered against its insured, even though 
such judgment exceeds the limits of lia- 
bility named in the policy. This rule was 
first declared in the Oklahoma case of 
Boling v. New Amsterdam Casualty Company, 
173 Okla. 160, 46 Pac. (2d) 916 (1935). The 


second syllabus in this case reads: 


“Indemnity insurer may, by its conduct, 
become liable for entire judgment against 
insured, though exceeding amount named in 
policy of insurance.” 


Recognition of Boling Case 


The federal courts recognized the Boling 
case as the law of Oklahoma in the case 
ot Traders & General Insurance Company v 
Rudco Oil & Gas Company [4 CCH Fire 
AND CASUALTY CASES 334], 129 F. (2d) 621, 
decided by the Circuit Court of Appeals, 
Tenth Circuit, on June 26, 1942, the eighth 
and eleventh paragraphs of the Traders ¢ 
General Insurance Company case reading 

“Where claims against insured exceed the 
coverage of public policy, under Oklahoma 
law, the insurer must act honestly to effec- 
tively indemnify and save the insured harm 


Good Faith Element 


WITHIN 


THAT 
TO RE- 
POLICY 


DETERMINES 
THE 


ITS RIGHT 
LIMITS OF THE 


less to the extent, if necessary, that it must 
make such payment and settlement as honest 
judgment and discretion dictate, within the 
limits of the policy, and an abandonment 
of the duty thus to act, subsequent to its 
assumption in part, constitutes ‘bad faith.’ 


“Where insurer with reservation of right 
to deny liability under public liability policy 
undertook to defend suits against insured 
for damages far in excess of policy limits, 
insurer’s refusal to recognize insured’s 
patent liability and the obvious coverage 
of policy, and to participate in negotiations 
for settlement coupled with diligent prose- 
cution of suit for declaratory judgment as to 
its liability under policy to the prejudice 
of defense of damage suits evidenced ‘bad 
faith’ precluding assertion of nonliability 
under policy on the ground that voluntary 
settlement of suits by insured, although ad- 
mittedly reasonable and mutually advan- 
tageous, nevertheless violated terms of policy.” 


The Tenth Circuit Court of Appeals on 
March 21, 1949, again had occasion to pass 
on the question under consideration in the 
case of The American Fidelity and Casualty 
Company, Inc. v. G. A. Nichols Company [31 
CCH AvuroMosiLe Cases 656], 173 F. (2d) 
830, and again recognized the Boling case as 
the law of Oklahoma and reiterated the rule 
ot Traders & 
Rudco, supra 

The The American Fidelity and 
Casualty Company, Inc. v. G. A. Nichols Com- 
pany was tried in the United States District 
Court for the Western District of Okla- 
homa. The writer participated in the case 
for the plaintiff. 


General Insurance Company v 


¢ 


case oft 


There was a judgment in 
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Mr. W. R. Withington is a member of the law 

firm of Gilliland, Withington & Shirk, Okla- 

homa City, Oklahoma. He is a member of the 
Oklahoma and American Bar Associations 


favor of the plaintiff in the United States 
District Court, and while the case was on 
appeal to the Tenth Circuit Court of Appeals 
the Supreme Court of Oklahoma on No- 
vember 23, 1948, decided the case of 
National Mutual Casualty Company v. Britt, 
200 Pac. (2d) 407, which case was cited 
with approval in the footnotes to the case 
of American Fidelity and Casualty Company, 
Inc. v. G. A. Nichols Company, supra. The 
case of National Mutual Casualty Company v 
Britt follows the case of Boling v. New 
Amsterdam Casualty Company, but it also 
cites a number of other cases as to just 
what the duties of a liability insurer are 
under its policy and when it can be held 
to be guilty of bad faith. The National. Mu 
tual Casualty Company v. Britt case refers 
to the case of Douglas v. United States 
Fidelity & Guaranty Company, 81 N. H. 371, 
127 Atl. 708, 37 A. L. R. 1477 (1924), quot- 
ing the following excerpt from said case 
in the opinion: 


“An indemnity insurer who stands to 
lose only a part of a litigated claim in case 
he refuses to settle it, while the insured 
stands to lose the balance, is bound to give 
the rights of the insured at least as much 
consideration as it does its own in deter- 
mining whether or not to effect a settlement.” 


Johnson Case 


The opinion in the Britt case also refers to 
the case of Johnson v. Hardware Mutual Cas 
ualty Company [1 CCH AutomosiLe Cases 
817], 109 Vt. 481, 1 Atl. (2d) 817, 820, which 
holds that when the insurance com- 
pany took the assured’s premium it under- 


case 


took to control and manage any litigation 
for the mutual benefit of the parties to the 
insurance contract. The relations of insurer 
and insured became mutually fiduciary, each 
owing the other the utmost good faith, the 
insured engaging to with the 
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cooperate 


company if a loss threatened, and the com- 
pany equally bound in case of litigation to 
act honestly and with all good fidelity. Un- 
der the rule in the Johnson case the insured 
had a right to look after its own interests, 
but it was bound to have due regard for 
the assured’s interest as well. If in refusing 
to settle it acted honestly and according to 
its best judgment, the insurer could not 
be found guilty of bad faith, but if on the 
contrary in order to save itself from loss in 
disregard of the insured’s rights it 
sciously ran the risk of a loss to the insured 
to save a loss to itself, then it would be 
guilty of bad faith. Bad faith as defined 
in the Johnson case would be the intentional 
disregard of the financial 
insured in the hope of escaping the full re- 


con- 


interest of the 


sponsibility imposed upon it by its policy. 


Pertinent Quotations 


The Britt case also cites the case of H’ts- 


consin Zinc Company v. Fidelity & Deposit 
Company of Maryland, 162 Wis. 39, 155 N. W 
1081, 1087, Ann. Cas. 1918C, 399, and the 
case of City of Wakefield v. Globe Indemnity 
Company, 246 Mich. 645, 646, 225 N. W. 643, 
645 (1929), the quotations from these two 
cases being found at 200 Pac. (2d) 413, 414 
They are as follows: 

“While the defendant had the 
consult what it deemed to be its own in- 
terest in making a settlement, it could not 


right to 


abuse the power vested in it and recklessly 
and contumaciously refuse to settle if it 
was apparent that in all reasonable proba- 
bility its conduct would not only result in 
damage to the plaintiff, but also in loss to 
itself.”” and 

“On the other hand, arbitrary refusal t 
settle for a reasonable amount, where it 18 
apparent that suit would result in 


ment in excess of the policy limit, indiffer- 
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refusal on the insured, 
failure to fairly consider a compromise and 
facts presented and pass honest judgment 
thereon, or refusal upon grounds which <e- 
part from the contract and the purpose of the 
grant of power, would tend to show bad faith.” 


ence to effect of 


The case of American Fidelity and Casualty 
Company, Inc. v. G. A. Nichols Company, 
supra, cited the case of Douglas v. United 
States Fidelity & Guaranty Company and the 
Johnson v. Hardware Mutual Casualty Com- 
pany case. The first syllabus in the American 
Fidelity & Casualty Company case reads: 


When a liability insurer obtains irrevoc- 
able power to determine whether offer of 
compromise of claim shall be accepted or 
rejected, a fiduciary relationship is created 
with resulting duties that grow out of 
fiduciary relationship, and, while insurer 
may properly consider its own interests, in- 
surer must, in good faith, give at least equal 
consideration to interests of insured.” 


These cases leave no doubt as to the rule, 
but the matter of the application of the rule 
to the individual case is often fraught with 
dificulty. Having participated in the trial 
of the American Fidelity and Casualty Com- 
pany case before the District Judge and in 
the briefing of the case and oral argument 
on appeal before the Tenth Circuit, the 
writer feels he can properly state that the 
American Fidelity and Casualty Company case 
aptly illustrates a case of liability for re- 
fusal to settle within the policy limits. That 
is, it aptly illustrates the point that the in- 
surer tried to save itself from as much of 
a loss as possible in disregard of the in- 
sured’s rights, consciously risking loss to 
the insured to save itself. It is 
often difficult to say just when an insurer 
has passed out of the realm of bad judgment 
into the realm of bad faith in refusing to 
settle, 


loss to 


but when it reasonably appears that 


the insurer has consulted its own interest 
to the extent of consciously risking a loss 
to the insured, then it definitely has de- 
parted from the realm of bad judgment, for 
which it is not liable, and entered the field 
of bad faith, for which it ts liable. Each 


case must be determined on its own merits. 


Resume of American Fidelity 
and Casualty Company Case 


In order that the reader may see the rule 
as laid down in the Britt case and the cases 
therein cited in actual operation, we will 
give a brief resumé of the American Fidelity 
and Casualty Company case. The insurance 
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company had issued a liability policy to 
G. A. Nichols Company with a maximum 
limit of $10,000 for injuries to one per- 
son. G. A Nichols Company operated a 
bus line from Oklahoma City to Norman, 
Oklahoma, as well as other lines. The bus 
company had a station on West Grand 
Avenue in Oklahoma City, where passengers 
caught the bus for Norman, Oklahoma. The 
Norman bus would come north out of the 
passenger station and turn east on Grand 
Avenue, and shortly after making the turn 
would pass a steel electric light pole that 
stood within a few inches of the edge of the 
sidewalk. One Donald Courtney became 
a passenger on a Nichols bus, destination 
Norman, Oklahoma. The bus pulled out 
of the passenger station and passed so close 
to this steel electric light pole that Court- 
ney’s arm was caught between the side of 
the bus and the pole and badly injured. He 
brought suit in the District Court of Okla- 
homa County, Oklahoma, for his injuries 
against the G. A. Nichols Company, seek- 
ing a judgment of $57,000. The case came on 
for trial in due course District 
Judge and a jury. 


before a 


Courtney was a young man nineteen years 
of age, in the Army, and appeared in his 
Army uniform at the trial. The defendant’s 
was that Courtney had been en- 
gaged in horseplay with a young man 
named Cummings in the bus station, and 
that as the bus passed the electric light pole 
Courtney reached out to strike Cummings 
and his arm was caught between the bus 
and the pole. Courtney’s contention 
that his arm was resting on the window-sill 
of the bus and his elbow was caught between 
the pole and the side of the bus when the 
bus practically ran into the pole. Courtney 
had one corroborating The de- 
fendant had the testimony of only one eye- 
witness, Floyd Faubion, who was the dis- 
The man Cum- 
mings could not be produced as a witness. 
Faubion testified that Courtney 
out of the window to strike Cummings, but 


defense 


Was 


witness. 


patcher for the company. 
reached 


his testimony was shaken considerably on 
cross-examination by an admission that he 
did not actually see Courtney try to catch 
hold of Cummings, but did see his arm out 
of the window when it was caught between 
It also 
appeared on the cross-examination of Faubion 
that it wasn’t anything unusual for the side 
of the bus to strike this particular light pole 
came out of the depot. Plaintiff's 
medical testimony showed that at the time 
of the trial of the Courtney case he had a 
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the side of the bus and the pole. 


as it 





fibrous union of the right arm, or a rubber 
arm, that it was useless unless operated on, 
and even if operated on successfully he 
would still have a permanent partial dis- 
ability of fifty to sixty per cent loss of use 
of the arm. The plaintiff, Courtney, made 
out a dangerous case in the Oklahoma County 
District Court. The trial of the Courtney 
case resulted in a judgment of $22,360. 


At least two days before the trial of the 
Courtney case and during the trial itself 
the attorneys for G. A. Nichols Com- 
pany requested the insurance company at- 
torneys to settle the case for $10,000, 
which offer they refused. They were ad- 
vised that in the opinion of the attorneys for 
G. A. Nichols Company the case was dan- 
gerous, the defense was weak, and that they 
felt sure a large judgment would result, 
which, as above stated, occurred. After the 
judgment in the Courtney case there was an 
opportunity to settle the same for $15,500, 
which was done, the insurance company pay- 
ing $10,000 and G. A. Nichols Company 
$5,500. Nichols thereafter brought suit 
for the $5,500 against the American Fi- 
delity and Casualty Company, Inc., and 
the trial in the United States District Court 
resulted in the finding of bad faith and 
a judgment of $5,500 in favor of G. A. 
Nichols Company, which was affirmed on 
appeal. The evidence of the plaintiff in the 
United States District Court showed that 
during the trial of the Courtney case in the 
District Court of Oklahoma County, Okla- 
homa, one of the attorneys for the insurance 
company asked Mr. John Butler, attorney 
for Courtney, if he would still take $10,000 
in settlement of the case, and he said that 
he would, and then Mr. Butler testified that 
the attorney for the insurance company 
said: “Well, let’s go back in. We will have 
the jury dismissed and I will call my Home 
Office and the probabilities are that we can 
get it settled.” 

It is only fair to the attorneys for the 
insurance company to state that this evidence 
of Mr. Butler’s was denied by them. There 
was also evidence that during the trial of 
the Courtney case an offer of settlement of 
$7,500 was made to the attorneys for 
Courtney and they refused to accept, still 
demanding $10,000. At the close of the 
plaintiff's case in the United States District 
Court there was a motion to dismiss which 
was overruled, the trial judge giving as one 
of his principal reasons for overruling the 
same the testimony of Mr. Butler in refer- 
ence to being asked if he would take $10,000 
in settlement of the case. 
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Courtney Testimony Introduced 


In the trial of the Nichols case, practically 
the entire record in the Courtney case was 
introduced, a good deal of it over the objec- 
tion of counsel for defendent; however, the 
attorneys for the plaintiff felt that this record 
should go in as part of the overall picture 
of bad faith, and it is interesting to note that 
in the Britt case the plaintiffs not only 
charged bad faith but set out acts of negli- 
gence in connection therewith, and the court 
ruled in the Britt case at 200 Pac. (2d) 413: 


“After setting forth the allegations of the 
petition the Court in subsequent and sepa- 
rately numbered paragraphs submitted the 
issues of bad faith. In so far as the acts of 
the defendant alleged by plaintiffs consti- 
tuted charges of negligence such charges of 
negligence were included in the overall charge 
of bad faith. 

The evidence presented concerning pre- 
paration and knowledge of available defense 
was a proper part of the proof upon the 
issues of bad faith. We are of the opinion 
that the defendant’s rights were not pre- 
judiced by the setting out of all the claims 
of plaintiffs in reference to defendant’s con- 
duct preceding the submission of the issues 
of bad faith and a declaration of the law 
applicable thereto.” 


It would thus seem that in the trial of 
cases of this character it is proper to show 
practically all of the proceedings in the ini- 
tial case against the assured. We merely 
call attention to this because it confirms the 
method of trial practice adopted in the 
Nichols case in the federal court. 


Bad Faith a Corollary of Refusal? 


Counsel for plaintiff in the Nichols case 
felt that the Courtney case in District Court 
was a dangerous case, and one that should 
have been settled for the full amount of the 
policy limits. The company is not required 
to accept every offer within the policy limits. 
Bad faith will not and should not follow 
every such refusal as a corollary. Counsel 
for the insurance company are confronted 
with a number of problems when requested 
to settle within the policy limits. The case 
against the assured should be surveyed care- 
fully and the extent of the plaintiff's in- 
juries ascertained as definitely as possible. 


(Continued on page 828) 
I L J— November, 1949 
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The Effective Date 
of the Contract 


By ROBERT L. HOGG 


IN THIS ARTICLE MR. HOGG 


DEALS PRIMARILY WITH THE TIME 


ELEMENT RELATIVE TO FIXING THE PRECISE MOMENT WHEN THE 
STATUS OF INSURER AND INSURED SPRINGS INTO BEING 


Mr. Hogg is Executive Vice President 
and General Counsel, American Life 
Convention. This article is reprinted 
from the September, 1949 issue of 
The Journal of the American Soci- 
ety of Chartered Life Underwriters 


N COMMERCIAL transactions, the effec- 

tive date of a contract is generally easily 
determined. The determination of the effec- 
tive date of a contract of life insurance, 
however, is a complicated undertaking. There 
may be confusion even as to what is meant 
by “effective date.” Like many contracts, 
every policy of life insurance is a “set of 
promises,” more or less severable, each capable 
of arising and terminating at different times. 
This article, however, will deal primarily 
with the time element relative to fixing the 
precise moment when the status of insurer 
and insured springs into being. The time 
element as it relates to particular rights such 
as nonforfeiture and incontestability as mat- 
ters of collateral interest will be only briefly 
touched upon at a subsequent point. 


Since this article relates principles of the 
law of contract to some complexities of life 
insurance policies, it may be well to premise 
this article with a very brief statement of 
some of these pertinent principles.’ Every 
contract is basically an offer and an accept- 
ance. The creation of a contractual relation 
may be made to depend upon fulfilment of 
a condition. The simplest illustration of a 
condition is where A promises to sell to B, 
provided B pays a certain sum. A’s obliga- 
tion is based upon a condition which must 
be performed before he is required to part 
with his property. In such case, the incep- 
tion of the contractual relation of buyer and 





‘Louis W. Dawson, ‘‘A Few Simple Rules of 
Contract Law and the Application to Life Insur- 
ance Contracts,’’ 2 The Journal of the American 
Society of Chartered Life Underwriters 325. 


Effective Date of Contract 


seller is said to depend upon the perform- 
ance of a condition precedent.? As will be 
apparent throughout this article, the condi- 
tion precedent is one of the most practical 
devices employed in the creation of the in- 
surer-insured relation. 


A life insurance contract is no exception 
to the rule that every contract is basically an 
offer and an acceptance. The application is 
the offer, while the issuance and delivery of 
the policy by the company constitutes the 
acceptance of the offer. Basically, and in its 
simplest form, the application is a request 
for the issuance of a policy of life insurance 
calling for the payment of proceeds upon 
some future contingency relating to the 
physical condition of the applicant. 


The condition precedent has become al- 
most a sive qua non in the issuance of policies 
of life insurance on a commercial basis. 
Obviously, it would be neither possible nor 
practical to carry on a life insurance busi- 
ness if the execution of the application and 
the issuance and delivery of the policy by 
the company had to be concurrent. The 
closest the two transactions could be brought 
together would be by clothing the soliciting 
agent with the right to bind the insurer by 
the issuance and delivery of a policy. Even 
this would mean considerable lapse of time 
between the completion of the application 
and the formal delivery of the policy. The 
right to bind the insurer on a risk must rest 
solely with the executive officers at the home 
office, as is the universal practice of the 
business. Under the agency system, there 
must always be a time lag between the com- 
pletion of the application and the assumption 
of the risk by the insurer. 





2? Restatement of the Law of Contracts, Sec- 
tions 250-258 inclusive (1932). 





This interim period affords the insurer an 
opportunity to determine whether to approve 
the policy—in other words, accept the offer— 
and to complete the relation of insurer and 
insured. It is the practice of every company 
to make sure that it is not prematurely 
called upon to assume liability in this in- 
terim period. The insurer wants some assur- 
ance that during this interim period there 
has been no change in the insurability status 
of the one sought to be insured. This pro- 
tection is afforded by conditions precedent 
which prevent the assumption of liability by 
the insurer in the event of the occurrence 
of certain specified events or changes in the 
personal status of the applicant between 
the time of. the completion of the application 
and the time fixed for the completion of 
the contract. In other words, failure to ful- 
fill these conditions suspends the operation 
of the contract. 

In the strict legal sense, the insurer pro- 
tects itself by providing that, notwithstand- 
ing the date of the application or the date 
of issue of the policy, no liability shall be 
incurred until certain conditions precedent 
have been fulfilled. What these conditions 
shall be are open to contract between the 
parties. They must, however, be clearly 
expressed in the contract. For example, the 
offer in the form of an application must 
provide for a conditional acceptance if there 
is to be a condition in the contract. In other 
words, if the coverage is to be dependent 
upon fulfilment of certain conditions, what 
these conditions are must be clearly ex- 
pressed in the application. An offer accepted 
on a condition is merely a counter-offer. 
It is for this reason that the application 
for a policy of life insurance must be 
careful to spell out all conditions precedent 
to creating the insurer’s liability. Issuance 
of a policy containing conditions not set 
forth in the application would be a counter- 
offer which would become binding only 
upon acceptance by the applicant. When the 
policy takes effect consequently depends 
upon the conditions in it, what they are, 
whether they have been performed or whether 
they have been waived, and, having been 
embodied in the contract for the protection 
of the insurer, they can, of course, be waived. 

It is obvious that the mere inspection of the 
policy will not disclose precisely when it 
became effective. About the only certain 
date that the policy will show is its date 
of issue or some period defining the last 
corporate action at the home office. The 
effective date in legal effect is the date when 
the last of the conditions precedent has been 


fulfilled. 
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Inasmuch as there is the desire on the 
part of every company to protect itself 
against the uncertain hazards that may arise 
between the application and the delivery of 
the policy, it is to be expected that there 
should be some almost uniform pattern of 
conditions precedent. It is customary for 
the application to list specific conditions 
which must be fulfilled before liability arises 
There then are specified certain of these con- 
ditions which the company will waive in 
consideration of prepayment of the first pre- 
mium. As an illustration, a prepayment of 
the initial premium in all cases contemplates 
some relaxation in the operation of con- 
ditions precedent. This matter of prepay- 
ment of premium resulting in the issuance 
of a conditional premium receipt will be 
touched upon only incidentally in this ar- 
ticle in view of the comprehensive treatment 
of the subject by Mr. Orville F. Grahame 
in his article, “Prepayment of First Premium,” 
which appeared in the September, 1948 issue 
of The Journal of the American Society o} 
Chartered Life Underwriters. 

An examination of more than 100 appli- 
cation forms enables us to construct a com- 
posite form insofar as conditions precedent 
are concerned. It is obvious, of course, that 
different companies adopt different forms 
of applications, but their differences gen- 
erally relate to matters of detail. Some 
forms are extremely long and comprehen- 
sive, while others are quite short, but in 
general there is a remarkable pattern of 
uniformity when it comes to dealing with 
conditions precedent. The composite ap- 
plication provides that the company shall 
incur no liability until: 


(1) the application is approved by the 
company at its home office; 

(2) the policy is issued; 

(3) the policy is delivered; 

(4) the first premium is paid; 

(5) the time of the good health of th 
insured. 

It is further provided that in case the first 
premium is paid at the time of the applica- 
tion, as evidenced by the form of receipt 
attached to the application, the insurance 
shall be in force from the approval of the 
application by the company at its home 
office? In other words, prepayment of the 
first premium results in some relaxation 0! 
one or more of the above conditions to the 
advantage of the applicant. 


’The time for assumption of coverage, of 
course, is subject to contract. 
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Passing the situations arising from the 
prepayment of the initial premium, we find 
that the effective date of contract is con- 
ditioned upon (a) delivery of the policy, 
(b) payment of the first premium and (c) 
good health at time of delivery. 


Delivery 


While it is true that the insurer now gen- 
erally specifies that the policy must be de- 
livered before there is any risk assumed, 
such a provision is not an absolute neces- 
sity. A little background of the law relat- 
ing to delivery may be interesting. The 
general rule established by the courts con- 
cerning necessity of delivery is that in the 
absence of a statute or an agreement to the 
contrary, after acceptance of an offer apply- 
ing for or tendering insurance, the delivery 
of the insurance policy to the insured is 
not essential to the completion, validity, or 
enforceability of the contract.° Such a rule 
would seem to be based upon sound reason- 
ing since a policy of life insurance is funda- 
mentally predicated upon general contract law. 

By way of restatement, although delivery 
is not a mandatory legal prerequisite to the 
validity of a contract, contracts of life insur- 
ance generally require delivery as a con- 
dition precedent. The validity of such a 
condition precedent has been established 
beyond question,’ since a requirement of 
delivery of the policy, discounting statutory 
mandate, remains a matter of agreement 
between the contracting parties. 

Whether an insurance policy has been 
“delivered” or “actually delivered” within 
the express condition of the contract is 
dependent largely upon the mutual inten- 
tion of the parties, as evidenced by their 

‘For contributions to the law on these factors 
see John A. Coke, Jr., ‘The Commencement of 
the Risk in the Case of a Life Insurance Policy,’’ 
1 Proceedings, Association of Life Insurance 
Counsel, May, 1921; Buist M. Anderson, ‘‘State 
of Health As a Condition Precedent,’’ 6 Proceed- 
ings, Association of Life Insurance Counsel, 
May, 1936; Eugene J. McGivney, ‘‘When the 
Policy Acknowledges Receipt of the Premium,’’ 
3 Proceedings, Association of Life Insurance 
Counsel, May, 1927; John M. Atkinson, ‘‘Pre- 
miums Paid by Checks,’’ Legal Section, Ameri- 
can Life Convention, 1926, page 164. 

* Meinsen v. Order of United Commercial Trav- 
elers of America [6 CCH Life Cases 848], 43 F. 
Supp. 756 (DC Mo., 1942); aff'd [7 CCH Life 
Cases 970] 131 F. (2d) 176 (CCA-8, 1942). 


° Howard v. Aetna Life Insurance Company [4 
CCH Life Cases 920], 346 Mo. 1062, 145 S. W. 
(2d) 113 (1940). 

* Jensen v. New York Life Insurance Company, 
59 F. (2d) 459 (CCA-8, 1932). 

’ Progressive Life Insurance Company v. Bo- 
hannon, 40 S. E. (2d) 564 (Ga. App., 1946); 
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acts and agreements.” If it is clearly evident 
from the terms of the application and the 
policy that there should be an actual and 
manual delivery of the policy before the 
insurance is in force, such an agreement 
will be enforced,’ notwithstanding the fact 
that the agent informs the applicant that 
the insurance is in force from the time the 
receipt is issued.” In all such cases, how- 
ever, it appears that the language setting 
forth the act of delivery as a condition 
precedent must be so explicit as to make the 
effectiveness dependent upon actual manual 
delivery.” 

Where, as a condition precedent to effective- 
ness of the policy, the requirement is simply 
a “delivery” it would seem to be the general 
rule that the condition can be fulfilled by 
constructive delivery.” Since the test of a 
sufficient delivery is whether the insurer 
intentionally parts with control and dominion 
unconditionally and places it under the control 
or dominion of the insured or some person 
acting for him, including the insurer’s agent,” 
the courts generally have adopted the con- 
structive delivery theory. Accordingly, as 
in a number of earlier decisions, several 
later cases have held that the deposit of an 
insurance policy in the mails, properly 
stamped and addressed to the insurer’s 
agent amounts to a delivery within a pro- 
vision requiring a delivery or actual de- 
livery,“ providing, of course, that the mailing 
was unconditional.” However, it should 
be mentioned that, although the above would 
appear to be the views of the prevailing 
authority, there are also a number of de- 
cisions which hold that the requirement of 
“delivery” and, especially, of “actual de- 
livery” is itself a condition precedent which 
cannot be met by a constructive delivery. 


Mutual Life Insurance Company v. Otto, 153 Md. 
179, 138 Atl. 16 (1927). 

*See Massachusetts Mutual Life Insurance 
Company v. National Bank of Commerce, 95 F. 
(2d) 797 (CCA-4, 1938). 

” Ivie v. International Life Insurance 
pany, 217 Ala. 559, 117 So. 176 (1928). 

" Callan v. Mutual Life Insurance Company, 
147 So. 110 (La. App., 1933). 

2 Pruitt v. Great Southern Life Insurance 
Company [8 CCH Life Cases 121], 202 La. 527, 
12 So. (2d) 261 (1942). 

‘3 New York Life Insurance Company v. Ollich, 
12 F. (2d) 399 (CCA-6, 1930); New York Life 
Insurance Company v. Baker, 33 F. (2d) 434 
(CCA-7, 1929). 

“% Life and Casualty Insurance Company v. 
McCrae, 193 Ark. 890, 103 S. W. (2d) 929 (1937); 
Republic National Life Insurance Company . 
Merkley (7 CCH Life Cases 135], 59 Ariz. 125, 
124 Pac. (2d) 313 (1942). 

1s Jefferson Standard Life Insurance Company 
v. Munthe, 78 F. (2d) 53 (CCA-9, 1935). 


Com- 
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Delivery being largely a question of the 
intention of the parties, actual possession 
of the policy is not a conclusive factor in 
establishing delivery. Possession of the 
policy by the insured, at most, is only prima 
facie evidence of its delivery.” Although 
possession alone does not create a presump- 
tion of proper delivery, where the policy on 
its face shows that a condition precedent 
remains unfulfilled,” when all conditions have 
been fulfilled, the presumption does arise.” 
This presumption can be rebutted by the 
insurer by a showing that the insured ob- 
tained possession of the policy by fraud, 
that the policy was conditionally delivered 
to the insured, or by some other defense 
evidencing a lack of intention on the com- 
pany’s part to effectuate a delivery by the 
manual transfer by which the insured ob- 
tained possession of the policy.” On the 
other hand, it has been held if the first pre- 
mium has been paid, if the insured is in 
good health, and if the company has im- 
plicitly expressed its intention to be legally 
bound under the contract by delivering the 
polity to the agent to be unconditionally 
passed on to the insured, there is a con- 
structive delivery of the policy and, although 
the insured may die without actual posses- 
sion of the policy, the insurer is neverthe- 
less liable.” 

Other examples of the often-cited rule 
that delivery is a question of who has the 
right to possession of the policy rather than 
who has actual found in 
those cases involving conditional delivery. 
It is well established that a policy can be 
manually delivered to an applicant to be- 
come effective upon the fulfilment of a con- 
dition, Such is the case where a policy is 
handed to the applicant for inspection,” 
or where it is given to the applicant for 
acceptance or rejection, to become effective 
upon payment of the premium,” or where it 


possession, are 


1% Baton v. New York Life Insurance Com- 
pany, 315 Pa. 68, 172 Atl. 121 (1934). 

1 Amos-Richia v. Northwestern Mutual Life 
Insurance Company, 143 Mich. 684, 107 N. W. 
707 (1906). 

% Gardner v. United Surety Company, 110 
Minn. 291, 125 N. W. 264 (1910). 

” American National Insurance Company v. 
Hammett, 26 Ala. App. 552, 163 So. 461 (1935). 

If, in every case where a policy is condi- 
tionally delivered, the agent would obtain the 
applicant’s signature on a receipt setting forth 
the condition of delivery, the company's cause, 
in event of litigation, would be materially aided. 
See Eaton v. New York Life Insurance Com- 
pany, supra, footnote 16. 

2% New York Life Insurance Company v. Baker, 
supra, footnote 13. 

21 Eaton v. New York Life Insurance Company, 
supra, footnote 16. 
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is conditioned upon the agent obtaining sur- 
render or paid-up policies, in place of other 
policies of the applicant left with the agent 
for that purpose.” In such and _ similar 
cases, the contract of insurance is not complete 
until the condition upon which delivery was 
made is fulfilled. 


Payment of First Premium 


Payment of a first premium as a con- 
dition precedent may appear in the appli- 
cation or policy, or direct notice may be 
given to the applicant. Where payment in 
cash is a condition precedent, part payment 
of the premium, unless the balance is cred- 
ited, is generally not sufficient to bind the 
insurer unless it assents thereto.” Payment 
of the first premium and delivery of the 
policy completes the binding insurance con- 
tract in the absence of other conditions. 

Payment of the premium, where a con- 
dition precedent, may be made to an agent 
of the insurer, or to a subagent without 
authority to receive it, if it is actually paid 
over to 
agent.” 


authorized 
Since the majority view is that an 
agent, authorized to accept or collect ad- 
vance premiums, is insurer’s agent in trans- 
mitting them, insurer is bound if the money 
is paid to such agent even though he con- 
verts the money to his own use.” Also, 
was authorized to deliver 
the policy and collect the first premium, but 
instead extended credit for part of the pre- 
mium, it has been held that the insurance 
was in force although the policy specifically 
provided that payment was a condition pre- 
cedent to the validity of the policy. On the 
other hand, the courts have generally held 
the insured to clear fulfilment of the con- 
dition requiring payment of the initial 
premium. 


the insurer, or to an 


where an agent 


2 Reliance Life Insurance Company v. Gulley, 
134 Va. 468, 114S. E. 551 (1922). 

23 Harneickell v. New York Life Insurance 
Company, 111 N. Y. 390, 18 N. E. 632 (1888). 

2* Brown v. Massachusetts Mutual Life Insur- 
ance Company, 59 N. H. 298 (1879); but cf. New 
York Life Insurance Company v, Ollich, supra, 
footnote 13, and other cases where insurer was 
bound by agent's remitting only net premiums, 
44 Corpus Juris Secundum, Section 272, page 
1087. 

* Couch, 
page 195. 

26 See New York Life v. Greenlee, 42 Ind. App. 
82, 84 N. E. 1101 (1908); Western & Southern 
Life Insurance Company, et al. v. Lottes [11 
CCH Life Cases 399], 64 N. E. (2d) 405; re 
hearing den. [11 CCH Life Cases 473], 64 N. E. 
(2d) 805 (Ind., 1946); Kerlin v. National Acci- 
dent Association, 8 Ind. App. 628, 35 N. E. 39, 
rehearing den. 36 N. E. 156 (1893-1894). 
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As a general rule, any person may make 
payment of insurance premiums and such 
premiums are as valid, if accepted, as if paid 
by the insured himself.” Although some 
question might arise where a_ beneficiary 
without an insurable interest in the insured’s 
life made the payment,” it has been gen- 
erally held that such a beneficiary has the 
right to keep the contract alive where the 
insured has discontinued premium pay- 
ments.” It has, however, been held that 
where a policy was left at insured’s place 
of business for inspection and approval and 
without his request or knowledge a third 
party paid the premium from the funds of 
the firm in which insured was a partner, 
insurer was not bound since insured died 
without knowledge of such payment.” 


Where a policy has been assigned for col- 
lateral, the duty rests on the insured to 
make premium payments in the absence of 
a contrary agreement.” 


An insurance agent may pay the pre- 
miums for the insured but in so doing he 
becomes the insured’s agent and if insured 
fails to reimburse him the policy is not 
invalidated.” 


A broker may pay insurance premiums but, 
since he is generally agent of the insured, 
payment of the premium to him by insured 
is not payment to the company. However, 
the company may invest the broker with 
the attributes and authority of an agent.” 


As for the various media of payment, 
cash, checks, notes, etc., various articles have 


been written which cover the field intensively.™ 

In many instances payment of the first 
premium is required in full in cash and 

“ Liberty Life Insurance Company v, Moore, 
10S. W. (2d) 178 (Tex., 1928). 

* Western & Southern Life v. Nagel, 180 Ky. 
476, 203 S. W. 192 (1918), where insured's wife, 
suing for divorce, was held not allowed to 
pay premiums to keep policy in force. 

* Garner v. Germania Life, 110 N. Y. 266, 
18 N. E. 130 (1888): Ferguson v. Union Mutual 
Life, 187 Mass. 8, 72 N. E. 358 (1904). 

* Whiting v. Massachusetts Mutual Life In- 
surance Company, 129 Mass. 240 (1880): see 
also Piedmont & Arlington Life Insurance Com- 
pany v, Ewing, 92 U. S. 377, 23 L. Ed. 610 
(1875); see American Jurisprudence, Volume 
29. Section 421, page 354. 

“American Jurisprudence, Volume 29, Sec- 
tion 452, page 357. 

= Kansas City Life Insurance Company v. 
White, 33 Ariz. 303, 264 Pac. 474 (1928): Lib- 
erty Life Insurance Company v. Moore, supra, 
footnote 27. 

‘Pennsylvania Company for Insurance on 
Lives and Granting Annuities v. Home Insur- 
ance Company of America, 295 Pac. 286, 145 
Atl. 286 (1929). 

“See McComb, ‘‘Premium Notes,’’ Legal Sec- 
tion, American Life Convention, 1923, page 84; 
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courts have held such provisions binding 
and the insurer’s agents prohibited from 
extending credit where authority was so 
limited. Some examples where the full first 
premium was required are found in cases 
where the agent’s account was credited with 
the amount of premium by the applicant’s 
son;” where a note was given by the agent 
for the first premium ™ or where payment was 
made to the agent of the net premium only.” 


On the other hand, some agents are au- 
thorized to accept notes and, although fail- 
ure to pay a note for the first premium 
may lapse a policy, notes for later premium 
payments will not do so though unpaid un- 
less so provided in the policy itself. 

In the absence of a statute providing 
otherwise, if an insured defaults on a pre- 
mium note and forfeiture of a policy is 
clearly provided for, then the policy ceases 
and no demand or notice of declaration of 
forfeiture is necessary.™ 

With respect to payments by check, the 
general rules applicable to commercial con- 
tracts are applicable here. A check may 
be taken as absolute or conditional pay- 
ment depending upon the intention of the 
parties. For example, where a payment by 
check was made with insufficient funds from 
the bank, it was held not a cash payment.” 
However, in insurance cases, it seems that 
slight evidence of the intention of the in- 
surer to accept the check as absolute pay- 
ment is sufficient.” 

An agent’s authority to collect premiums 
does not imply authority to accept payment 
in anything but money, such as property “ 
or services.” 





Grahame, 


Atkinson, op. cit., 
‘Prepayment of First Premium,’’ 2 The Journal 
of the American Society of Chartered Life Un- 
derwriters, 343. 


% Turlington v. Metropolitan Life, 193 N. C. 
481, 137 S. E. 422 (1927). 


pages 164-184; 


% Travelers Insurance Company v. Wolfe, 78 
F. (2d) 78 (CCA-6, 1935); cert. denied 296 
U. S. 635 (1935). 


%* Union Central Life v. Robinson, 148 Fed. 
358 (CCA-5, 1906); but cf. New York Life In- 
surance Company v, Ollich, supra, footnote 13. 

% McComb, op. cit., page 99. 

% Etenburg v. Metropolitan Life, 118 Okla. 
55, 246 Pac. 383 (1926). . 

# Atkinson, op. cit., page 184. 


" Allen v. Metropolitan Life, 179 Minn. 545, 
229 N. W. 879 (1930). 


" Hlowe v, Superior Fire Insurance Company 
{3 CCH Fire and Casualty Cases 73], 307 Ill. 
App. 569, 30 N. E. (2d) 953 (1940), cf. New 
York Life v. McJunkin, 227 Ala. 228, 149 So. 
663 (1933), where a general agent was held 
authorized to accept payment by ninety-day 
note. 
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Good Health 


What is said about the effect of “good 
health” as a condition precedent clause is, 
in general, applicable only during the con- 
testable period, although it has been argued 
that the incontestable clause applies to valid 
contracts and not to contracts which never 
became effective because of failure to com 
ply with a condition precedent.” 


As already pointed out, a provision of this 
type is a condition which must be performed 
before the policy becomes effective.” 


The 
fact that the “good health” clause is a con- 
dition precedent places the provision in a 
category different from misrepresentations 
or fraud in the application, since in misrep 
resentation and fraud cases it often becomes 
necessary for the company to be able to 
show that the applicant knew the answers 
in the application were untrue. This is not 
the situation with respect to the “good 
health” clause, as, in form at least, it provides 
that the condition must either be fulfilled 
or the waiver of the condition must be 
shown to the satisfaction of the company 
or a court before 
proceeds will be 


recovery of the policy 
permitted. In general, 
companies raise the defense that the appli- 
cant was not in good health or sound health 
at the time specified only in cases where the 
applicant’s good faith can reasonably be 
questioned. It might be difficult, if not im- 
possible, for a company to prove knowledge 
by the applicant of the falsity of statements 
in the application, when it may be entirely 
feasible to prove that the applicant actually 
was not in good or sound health at the 
operative date of the policy or the time of 
delivery of the policy. 

A large number of cases involving the 
health clause have come before the 
courts during past vears. In a rather typical 
case,” the policy was applied for on March 
12, 1940, and dated March 15, 1940. The 
application provided, in part, “If payment 
of the said premium was not made when 
this application was signed, any such policy 
will take effect as of its date of issue, and 
only if I have not consulted or been treated 
by a physician or other practitioner since 
the date of the completion of this applica- 
tion, and only if the policy is delivered to 
and received by me and the first premium 
or installment thereof is actually paid while 


good 


I am alive and in sound health, and in any 
case, such delivery and payment shall con- 
stitute an acceptance of the policy and of 
all its conditions.” 

On March 12, 1940, the insured’s phy- 
sician reported he found the applicant in 
sound health. On March 15, 1940, the in- 
sured visited his physician, complaining of 
a slight cough. Insured “had a little fever 
and at the time had a pain in his chest... 
and a post-nasal discharge.” He was sent 
to a hospital and was operated on April 5, 
1940, after a diagnosis that he was suffering 
from a cancer of the lungs. Death from 
that cause occurred September 12, 1940. 

The court here stated that a health clause 
has no application to a disease the insured 
may have had at the time of the medical 
examination, unless fraud or misrepresenta- 
tion has been proved, as presumably his 
physical condition was satisfactory to the 
company; otherwise the policy would not 
have been issued. ‘The legal scope of that 
provision is restricted to mean only that 
the applicant did not contract any new dis- 
ease impairing his health, nor suffer any 
material change in his physical condition 
between the time of such examination and 
the date of the policy... .” 

Under the facts in this case, the court 
concluded that it had not been shown “by 
any irrefutable proof that the insured, a 
victim of a virulent disease, undiscovered 
by him or anyone else, had suffered any 
material change in his condition after... 
March 12, 1940, and prior to the delivery 
of the policy.” 

This been discussed in 
detail to illustrate one method by which the 
courts of certain states have narrowed the 
application of the good health clause. As 
provided by most companies, the good health 
clause is not limited in its application. It pro- 
that the insured must be in good 
health or sound health at a specified time. 
However, it will be noted that the Penn- 
sylvania court in the case discussed has 
whittled down the application of the clause 
by construction to apply only to a change 
in the insured’s health between the time of 
medical examination or of issue of the policy 
and its delivery to the insured. 


case lias some 


vides 


It may be of interest to examine a few 0! 
the meanings which courts have given to 
the phrases “good health” and “sound health. 





* Obartuch v. Security Mutual Life Insurance 
Company [3 CCH Life Cases 764], 114 F. (2d) 
873 (CCA-7, 1940), rehearing denied [5 CCH 
Life Cases 282], 312 U. S. 716, 61 S. Ct. 824, 
85 L. Ed. 1146 (1941); Ludwinska v, John Han- 
cock Mutual Life Insurance Company, 317 Pa. 
577, 178 Atl. 28, 98 A. L. R. 705 (1935). 
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‘“ Sczurek v. American National Insurance 
Company {5 CCH Life Cases 531], 309 Ill. App. 
260, 32 N. E. (2d) 1013, 1015 (1941). 

4 Davidson, et al. v. John Hancock Mutual 
Life Insurance Company [12 CCH Life Cases 
72], 159 Pa. Super. Ct. 532, 49 Atl. 2d 185 
(1946). 
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\ Georgia court “ has said that “good health” 
within the terms of the application was a 
relative term, meaning not absolute freedom 
from physical infirmity, but only such a 
condition of body and mind that one may 
discharge the ordinary duties of life with- 
out serious strain upon the vital powers, 
while in another Georgia case“ the court 
said that the words “good health,” “illness” 
and “disease,” as’used in an application, 
must be considered not in the light of scien- 
tific technical definition but in the light of 
the insured’s understanding in connection 
with which the words are employed in the 
examination.: This attitude, that the “in- 
sured’s understanding” 
is a minority 
being that 


must be considered, 
view, the general definition 
the term “good health” means 
that the applicant has no grave, important 
or serious disease and is free from any ail- 
ment that seriously affects the general sound- 
ness and healthfulness of the system.” 


\ Texas court stated that “good health” 
does not mean perfect health but is a state 
of health free from any disease or ailment 
that affects the general soundness of the 
system seriously, that is, that the insured 
be not afflicted with a disease or bodily in- 
firmity of a substantial nature which affects 
the insured’s general health or which ma- 
terially increases the risk to be assumed by 
the insurer. 


A mere temporary which 


does not tend to weaken or undermine the 


indisposition, 


constitution, is distinguished from ailments 
regarded as important or serious.” 
words, a 


In other 
statement that an applicant for 
life insurance is in health” is not 


shown to be false by proof of a temporary 


“good 


ailment which does not indicate a vice in 
the constitution.” 


It should be 
nonmedical 


noted that in the case of 
insurance, proof that insured 
Was not in sound health at the time of de- 
livery of the policy has been held sufficient 
to avoid liability, irrespective of the time 


" National Life & Accident Insurance Com- 
pany v. Bonner, 58 Ga. App. 876, 200 S. E. 
319, 320 (1938). 


" Progressive Life Insurance Company v. 
Gazaway [7 CCH Life Cases 322], 67 Ga. App. 
339, 20 S. E. (2d) 189, 192 (1942). 

'' Watson v. Metropolitan Life Insurance Com- 
pany [6 CCH Life Cases 142], 145 Pa. Super. 
369, 21 Atl. (2d) 503, 508 (1941); Old Surety 
Life Insurance Company v. Hill [6 CCH Life 
Cases 266], 189 Okla. 250, 116 Pac. (2d) 910, 
911 (1941). 

“Texas Independence Life Insurance Com- 
pany v, Pickens [6 CCH Life Cases 380], Tex 
Civ. App., 153 S. W. (2d) 884, 886 (1941). 


Effective Date of Contract 


of origin of the condition rendering the in- 
sured’s health unsound.” 

It has been stated ™ by Mr. B. M. Ander- 
son, Vice President and General Counsel, 
Connecticut General Life Insurance Com- 
pany, in his paper before the Association 
of Life Insurance Counsel, that those states 
which insurance lawyers regard as “back- 
ward” are the principal followers of the 
view that the good health clause relates 
only to a change in health. Often the cases 
before the courts have involved a change 
in health, but this is probably due to the 
fact that companies have largely confined 
their use of a defense based on the good 
health clause to cases where there has been 
a change of health or bad faith, or both. 
It is believed that, in general, companies do 
make use of the good health defense only 
in those cases where there has been a change 
in health or fraud or misrepresentation. In 
other cases the proceeds are paid, 


A related problem involves the questioti 
as to the person by whom the decision is 
to be made whether the insured is in sound 
health at the time the policy is delivered. 
There is a dearth of material on this point, 
although it is obvious that the last person 
to have the opportunity to make this decision 
is the agent. In one reported decision™ it 
would seem that the agent did have some 
authority to determine this point. 


Waiver of Conditions Precedent 


The insurer, of course, can waive any of 
the foregomg conditions in a life insurance 
policy. The waiver almost always arises 
from the conduct of the insurer. In legal 
effect a condition precedent is satisfied just 
as readily by waiver as by performance. 


waiver of a 
condition of delivery are not many, it has 


Although cases concerning 


been the holding of several courts, by im- 
plication at least, that an insurer can waive 
a provision that the policy shall not take 

” Gugelman v. Kansas City Life Insurance 
Company, 137 Neb. 411, 289 N. W. 842, 844 
(1940). 

1 Service Life Insurance Company of Omaha 
v. McCullough (9 CCH Life Cases 679], 234 Ia. 
817, 13 N. W. (2d) 440, 447, 153 A. L. R. 697 
(1944). 

5: Western & Southern Life Insurance Com- 
pany v. Downs [11 CCH Life Cases 236], 301 
Ky. 322, 191 S. W. (2d) 576 (1945). 

“State of Health as a Condition Prece- 
dent,’’ Proceedings, Association of Life Insur- 
ance Counsel, Volume 6, pages 425, 433. 

'* Lincoln National Life Insurance Company 
v, Mathisen [10 CCH Life Cases 1090], 150 F. 
(2d) 292 (CCA-9, 1945). 
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effect until it is delivered to the insured.” 
Reading these decisions in light of the “con- 
structive delivery theory” previously dis- 
cussed, it seems readily apparent why there 
has not been much litigation over the ques- 
tion of waiver of a “delivery condition.” 
Since the doctrine of constructive delivery 
is so flexible that a condition of delivery can 
be fulfilled, in applicable cases, any time 
from the act of mailing the policy to the 
agent, until it is actually delivered to the 
insured, occasion for applying the waiver 
theory thereto is practically nonexistent. 
What may in fact be a waiver of delivery 
in many cases can be regarded as a con- 
structive delivery. 

A somewhat different situation exists with 
respect to waiver of a condition precedent 
requiring “good health or insurability at 
time of delivery,” or requiring a “prepay- 
ment of the first premium.” 

Waiver of a condition precedent requiring 
that the insured be in good health at time 
of delivery may arise when the insurer so 
conducts itself as to indicate that it has 
treated the contract as existing,” also any 
act of recognition of, or election to treat, 
the policy as effective after acquiring knowl- 
edge concerning the health of the insured 
which would render the policy inoperative, 
constitutes a waiver.” However, there must 
be a clear, unequivocal and specific act on 
the part of the insurer before it can be said 
that the condition is waived,” and there can 
be no waiver of the condition where the act 
is completed without knowledge of the 
death or ill health of the applicant.” As such, 
a condition precedent requiring delivery to 
the applicant while in good health has been 
held to be waived where the insurer collects 
from its agent after the applicant’s death, 
and with knowledge thereof, the premium 
paid by the applicant to the agent.” Briefly, 
as an act of an agent amounting to waiver, 
it can be said that no agreement made or fraud 
perpetrated by, or any knowledge possessed 


% Fender v, New York Life Insurance Com- 
pany, 158 S. C. 331, 155 S. E. 577 (1930). 

% Carpenter v. St. Joseph Life Insurance Com- 
pany, 212 Mo. App. 336, 246 S. W. 623 (1922). 

51 New York Life Insurance Company v, Dum- 
ler, 282 Fed. 969 (CCA-5, 1922). 

% Musgrave v. Equitable Life Assurance So- 
ciety of the United States, 124 Kan. 259, 262 
Pac. 571 (1928). 

% Combs v. Equitable Life Insurance Com- 
pany of Iowa [5 CCH Life Cases 1065], 120 F. 
(2d) 432 (CCA-4, 1941); aff'g 34 F. Supp. 1002 
(1940). 

© Stanton v. Equitable Life Assurance So- 
ciety, 137 S. C. 396, 135 S. E. 367 (1926). 

If a considerable period of time has tran- 
spired between the date of the application and 
the delivery of a policy, the effectiveness of 
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by, an agent who has no authority to effec- 
tuate insurance contracts can be given sufli- 
cient weight to modify a provision requiring 
delivery during “good health,”“ and it is 
generally held that where a clause in the 
policy provides that no agent has power 
in behalf of the insurer to make, modify or 
Waive any provision therein, the agent can- 
not effect a waiver of a “good health” con- 
dition by delivery of the application or 
policy with knowledge of applicant’s ill 
health,” unless, of course, by conduct on 
part of the company, the provision limiting 
the agent’s authority is itself waived. 

Circumstances involving a waiver of a 
condition precedent requiring payment of 
premium are much the same as those dis- 
cussed with reference to waiver of the con- 
dition requiring “good health.” This is 
particularly true with reference to the scope 
of an agent’s authority, and, again, the turn- 
ing point of each case being on a specific 
factual situation, generalities discussed in 
the previous paragraph would likewise be 
applicable to situations involving a waiver 
of a condition requiring a premium payment. 

The acts or omissions which have been 
most instrumental in causing a waiver of 
a condition requiring prepayment of the 
first premium involve the giving of credit 
for all or any portion of the first premium. 
For that reason, discussion will be briefly 
limited to credit extension only. 

It is well settled that, notwithstanding a 
specific provision in the policy or applica- 
tion reciting that the policy shall not become 
effective until the first premium is paid, such 
a provision may be waived by an uncon- 
ditional delivery of the policy upon an ex- 
press or implied understanding that credit 
is allowed for such payment, assuming that 
the delivery was authorized.™ 

Accordingly, it has been held that a waiver 
of the payment condition took place where 
the policy provided for payment of the 
initial premiums before the policy became 


which is conditioned upon ‘‘good health,”’ the 
agent should investigate the applicant's state 
of health prior to delivery. It was held in 
Mousette v. Monarch Life Insurance Company 
[5 CCH Life Cases 527], 309 Ill. App. 224, 2 
N. E. (2d) 1004 (1941), that delivery without 
such an inquiry completes the contract insofar 
as the ‘‘good health’’ condition is concerned. 

®t Great National Life Insurance Company v. 
Hulme, 134 Tex. 539, 136 S. W. (2d) 602 (1940). 

8 Jensen v. New York Life Insurance Com- 
pany, 59 F. (2d) 957 (CCA-8, 1932); reaffirming 
50 F. (2d) 512 (CCA-8, 1931), and cert. denied 
286 U. S. 626, 77 L. Ed. 543 (1932). 

%3 Peoples Life Insurance Company v. White 
side, 94 F. (2d) 409 (CCA-5, 1938), cert. denied 
304 U. S. 567, 82 L. Ed. 1533 (1938). 
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effective and the insurer accepted personal 
notes in lieu thereof and gave a receipt for 
the “premium payable in advance.”“ Like- 
wise, illustrative of a credit agreement, ‘it 
was held to be a waiver of the premium 
payment requirement where an agent ex- 
tended time for payment without accepting 
a note or remitting the premium, notwith- 
standing a company rule which permitted 
an agent to accept a personal note made out 
to him only if the agent remitted the net 
premium.” However, it should be pointed 
out that the mere extension of time for 
payment of the first premium and acceptance 
of the policy does not, per se, result in a 
waiver of the condition.” Acts and omis- 
sions, Other than those involving the exten- 
sion of credit in lieu of the payment of the 
first premium, which have been held to con- 
stitute a waiver or estoppel include conduct 
on behalf of the insurer preventing the in- 
sured from performing the condition;" in 
ducing the insured to believe that he is covered 
by the policy™ and, generally, ratification 
by the company of an otherwise unauthor- 
ized act of the agent. 


Time Element in Relation to Other 
Rights and Provisions 


The time element in reference to the in- 
contestable clause,” the suicide clause and 
the nonforfeiture clause, is mainly a matter 
of statutory mandate and varies in some 
degree as between jurisdictions.” 

The “operative date” of a life insurance 
policy may be the date upon which it was 
executed or it may be a date prior to the 
execution date if the policy was antedated, 
or it may even be the effective date itself. 
Therefore, it would seem that a proper dis- 
tinction must be made between the “oper- 
ative date” of a life insurance policy and 
other policy dates when the aforementioned 
rights are involved. Some companies execute 
their policies with a date referred to as the 
“date of issue,” others recite that the policy 
has been “executed” or “signed” on a speci- 
fied date, and still other companies show 
an “issue date” and, in addition, an “effec- 


"Hipp vw. 


Fidelity Mutual Life Insyrance 
Company, 138 Ga. 491, 57 S. E. 892 (1907). 

® Echols v. Mutual Life Insurance Company, 
106 Neb. 409, 184 N. E. 58 (1921). 


“ New York Mutual Life Insurance Company 
v. Sinclair, 24 Ky. L. 1543, 71 S. W. 853 (1903). 


" Hooker v,. Farmers Mutual Reinsurance 
Company [2 CCH Fire and Casualty Cases 
167], 304 Ill. App. 230, 26 N. E. (2d) 146 (1940). 


® Michigan Mutual Life Insurance Company 
v. Hall, 60 Ill. App. 159 (1894); aff’g 160 Il. 
488, 43 N. E. 609. 


Effective Date of Contract 


tive date.” Asa result, in an effort to deter- 
mine which of several dates determines the 
origin of rights under a particular clause or 
provision, resort to the courts has been 
frequent. The effective date, i.e., time for 
creation of insurer-insured relation, does 
not necessarily “start the clock” as far as 
all rights under the contract are concerned. 

In computing the commencement of the 
period of contestability under the usual in- 
contestable clause, the courts have generally 
held that the “execution date,” “issue date” or 
“attestation date,” commences the running of 
the period.” The statutes usually relate 
incontestability to “date of issue.” The 
mere act of antedating a policy does not 
necessarily make the back date and the 
operative date the same. 

As in the case of the incontestable clause, 
where a question arises where the insured 
committed . suicide within the period of 
time during which the risk is excepted by 
the insurer, the date commencing the period 
must be determined. In the cases deciding 
this question it would appear that many of 
the decisions have turned upon the par- 
ticular language of the suicide clause. In 
one illustrative example, the policy excluded 
suicide “during the period of one year after 
the issuance of this policy.” The applica- 
tion was made on May 18, but the policy 
was antedated to May 9, and the insured 
committed suicide on May 11 of the fol- 
lowing year. The court held that the back 
date governed since the face of the policy 
indicated the back date as the date of issue.” 

The majority of the cases dealing with 
nonforfeiture, the third policy provision 
requiring time accrual to establish a right 
of the insured under the contract, usually 
arise over a determination of the time from 
which the values are to be computed. Upon 
lapse for nonpayment of premium, it fre- 
quently is to the advantage of a beneficiary 
to have the nonforfeiture values computed 
as of the “effective date,” i.e., creation of 
insurer-insured relation, rather than from 
date of issue or date of application. 

It is generally recognized, however, that 
the anniversary date fixed for premium-pay- 

® See Benjamin L. Holland, ‘‘The Incontest- 
able Clause,’’ 2 The Journal of the American 
Society of Chartered Life Underwriters 109. 

Since it is intended that this article deal 
only with generalities, it would serve no useful 
purpose to give special attention to any one 
jurisdiction. 

™ Mutual Life Insurance Company v. Hurni 
Packing Company, 263 U. S. 167, 68 L. Ed. 
235 (1923): State Mutual Life Assurance Com- 
pany v. Stapp, 72 F. (2d) 142 (CCA-7, 1934). 


7 Harrington v. Mutual Life Insurance Com- 
pany, 21 N. D. 348, 131 N. W. 246 (1911). 
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ing purposes, also may be used for non- We may summarize by saying that the 
forfeiture purposes. Similarly, where there determination of the time when the relation 
has been a lapse without nonforfeiture values of insurer and insured springs into being, 
it may be advantageous to claim that the for practical purposes, depends upon the 
premium affords coverage from the “effec- meeting of various conditions precedent. 
tive date” of the policy rather than “the These conditions can be satisfied by either 
date of application,” “date of issue” or “an- 3 
niversary date.” This aspect of the time 
element is a comprehensive subject, deserv- 
ing treatment in its own right and we shall 
leave it with only one generalization. When 
a policy, conditioned upon payment of first 
premium, specifies a date of determination 
of the premium-paying period, that date is 
controlling regardless of when the policy is de- [The End] 
livered and the first premium is actually paid.” 


performance or waiver. In any event the 
specific time for appearance of the insurer- 
insured relation must remain dependent 
upon the facts and circumstances of each 
case. The question in each case must be 
answered by fixing the moment when every 
condition precedent has been fulfilled. 


7% Berry v. Prudential Insurance Company 
12 CCH Life Cases 372], 23 Tenn. App. 485, 
134 S. W. (2d) 886 (1939) 
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ATOMIC YEAR V iG 


On February 2, 1950—Groundhog Day—the “groundhog will find the weather auto 


so bad during the day he will not come out of his hole at all. However, the 
skies will clear after sunset and he will come out then and will see his shadow 


in the light of the full moon; something no living groundhog will ever do again 


on this day. February will be very stormy,” according to The Old Farmer’s Almanac, 
the 1950 edition of which will be on sale at newsstands on or about November 20. 


Founded in 1792—when Washington’s first administration was drawing to 
a close—by Robert Bailey Thomas, the Almanac is in its one hundred fifty-eighth 
year of continuous publication. Originally it was strictly a farmer’s calendar; 
later it was enlarged to include short essays, comments, anecdotes, poetry and 
other features. 

Among items which once appeared in The Old Farmer's Almanac, but which 
America has outgrown, are carriage fares, improvements in candles, lists of postoffices 
and “hot ashes to resuscitate the drowned.” These have been replaced by atomic-age 
news, scientific agricultural items and hunting, fishing and motor vehicle laws 
Subjects which have remained through the years include the weatlrer calendars, 
planting tables and tide and time schedules. For the first time in its history, 
however, the Almanac this year contains photographs on coated paper. 

The Almanac has had only ten editors. Robert Bailey Thomas, who was 
editor until 1846, has had his name preserved as editor in all the issues since 
then. Robb Sagendorph has served as editor since 1941 

The Almanac is published by Yankee, Inc., Dublin, New Hampshire. It 
sells for twenty-five cents 

Acknowledging the impact of the development of atomic energy, The 
Almanac also dates this issue as that of Atomic Year V 
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HIT-and-RUN INSURANCE 


HOW SHALL 


WE COMPENSATE INNOCENT HIT-AND-RUN VICTIMS? 


HOW SHALL WE PROVIDE FOR AUTO VICTIMS WHO HAVE A JUDG- 
CANNOT SATISFY IT BECAUSE 
By SYDNEY ROTHSTEIN 


MENT AGAINST THE DRIVER 


RECENT STATUTE of Ontario seems 
‘Xto solve a puzzle which has troubled 
legislators in the United States ever since 
the number of auto accidents began in- 
creasing. The puzzle is in two parts: First, 
how to compensate innocent hit-and-run 
victims, and second, how to provide for 
auto victims who have a judgment against 
the driver, but can’t satisfy it because the 
driver is too poor to pay. 

lo meet this problem, Ontario passed 
amendments to its Highway Traffic Act in 
1947 and 1948 (Highway Traffic Act, R. S. 
Q., 1937, Chapter 288; as amended by add- 
ing Section 93 in Statutes of Ontario, 1947, 
page 170, and 1948, page 144), setting up 
an Unsatisfied Judgment Fund, created by 
payments up to one dollar by drivers get- 
ling or renewing their licenses. Under the 
statute, if an auto accident victim can prove 
that he can’t find the hit-and-run driver 
aid that the driver would have been liable 
if found; or that he is unable to satisfy his 
judgment, he can sue the Registrar of 
Motor Vehicles and recover from the fund. 

Oddly enough this statute has evoked 
almost no comment in the United States, 
although it appears to be one which might 
well be copied. There have been suggested 
three other methods of assuring compensa- 
tion to innocent victims of motor vehicle 
accidents. None of these seems to solve 
both aspects of the problems as well as does 
the Ontario statute. 

The auto compensation plan is modeled 
alter workmen’s compensation, and was 
proposed in a Report by the Committee to 
Siudy Compensation for Auto Accidents to 


BUT 
THE DRIVER IS TOO POOR TO PAY? 


the Columbia University Committee for Re- 
search in the Social Sciences (1932). It 
provides principally that each auto driver 
must take out compensation insurance from 
private insurers and that the owner of a 
motor vehicle be held liable for personal 
injuries caused by the operation of the 
vehicle, regardless of fault. 

Because of the compulsory insurance fac- 
tor, this plan would clear up the problem 
of uncollectible judgments. Furthermore, 
claims would be more promptly paid since 
inquiry would not be made into fault. In 
addition, the plan would be handled by an 
administrative board, affording relief to con- 
gested courts. On the other hand, there 
are several demerits in the compensation plan 


Other Forms 
of Accident Compensation 


First, there is no sound reason for abol- 
ishing the “negligence” test in motor car 
accidents. Under the proposed plan a 
drunken pedestrian or driver, or a criminal 
escaping from the police and knocked down 
by an auto, would all be given compensa- 
tion. Second, if the principle upon which 
compensation is paid were to be changed 
from fault of the motorist to one of social 
security to all, then the motorist should not 
bear all of the cost, which may be quite 
high. The state should assume all or part 
of it. Finally, the plan might result in 
many mala fide claims. No English-speak- 
ing country has adopted this plan. 

Another type of legislation is compulsory 
insurance which is in force in Massachusetts, 


This article is reprinted from the July-August, 1949 issue of 
Case and Comment 
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Saskatchewan, England and Australia. The 
“negligence” test is kept in this type of 
legislation. As in the compensation plan, 
the compulsory insurance factor would elimi- 
nate the problem of unsatisfied judgments. 
The defect is that insurance rates are high, 
since the insurance companies are required 
to underwrite risks they would not other- 
wise accept. 

The third type of law is the safety or 
financial responsibility law in effect in most 
of the United States and Canada. The 
main feature here is that a person who is 
not insured loses his license upon the oc- 
currence of an accident and does not regain 
it until he both offers security for any 
judgment which may be declared against 
him and takes out insurance against future 
accidents. 

Advocates of this form of legislation say 
it is superior to compulsory insurance in 
that it promotes safe driving because of 
the penalties involved, while compulsory 
insurance has no safety factor. Further- 
more, it avoids compelling all drivers to 
insure while encouraging those who can af- 
ford it to take out insurance now rather 
than later when they will have the addi- 
tional expense of producing security for 
possible damages. Unfortunately, this type 
of legislation does not offer any relief for 
the victim of a driver who is unable to pay 
a judgment against him, while the auto 
compensation and compulsory insurance 
plans do cover such a situation, 


None of the above three methods con- 
siders the hit-and-run case, or the case 
where the car is illegally on the road or 
from out of state and without insurance. 


The first mention of a fund available for 
victims of hit-and-run drivers was made 
in Great Britain Command Paper No. 5528 
(1937). However, the report discards the 
idea with the remark that “ it would 
lead to abuse.” 


In 1944, a committee appointed by the 
Attorney General of Manitoba recommended 
that the great defect in the responsibility 
type of law, the unsatisfied judgment, could 
be cured by a fund. (Manitoba—Report on 
Indemnity for Motor Vehicles (1944).) But 
the report did not mention using the fund 
for hit-and-run victims. Finally, in 1947, 
the Ontario financial responsibility statute 
was amended to provide for both the un- 
satisfied judgment and the hit-and-run cases. 


How Ontario Handles Risk 

In substance, the act provides: 

(93a) The Lieutenant Governor is to 
manage the fund and prescribe the amount 
up to $1 which the operator shall pay in 
addition to the license fee. 

(93b) The victim must obtain judgment, 
show efforts to get execution and failure 
to do so to the judge, who then may order 
him paid not more than $5,000 for injury 
or death of one person ($10,000 for more 
than one), and not more than $1,000 for 
property damage. Insurers cannot take ad- 
vantage of the fund. 

(93bb) (93b) doesn’t apply where there is 
judgment by default, unless the Registrar 
is given notice and opportunity to file a 
defense. 

(93c) The victim must assign his judg- 
ment to the fund. 

(93d) The judgment debtor can’t recover 
his license or registration until he has paid 
the judgment and has filed proof of his 
financial responsibility. 

(93e-g) Where the victim can satisfy the 
judge that (1) he can’t identify the person 
or car that hit him, and (2) he would have 
a cause of action against the owner or 
driver, he may bring action against the 
Registrar and recover as in (93b). Where 
the auto is in the possession of another 
without the owner’s consent, the victim 
may apply to the fund as if identity of the 
owner had not been established. 

(93h) If the person is found after the 
fund has paid the claim, the judgment shall 
be deemed to be against him, and the fund 
may indemnify itself from him. 


Proof of the Pudding 

The statute seems to be working satis- 
factorily, The Ontario Statute Citator, 
1948, page 175, reports only three cases liti- 
gated under the act. These involved claim- 
ants’ right to trial by jury where the Registrar 
is the nominal defendant, and whether the 
Registrar has the burden of proof under 
the statute. It does not appear that false 
hit-and-run claims are being made. 

Alberta, British Columbia, Manitoba, On- 
tario and Prince Edward Island now have 
this type of statute in connection with 
safety-financial responsibility laws. It seems 
to be an excellent solution to a problem 
which has caused much trouble to legisla- 


tors. [The End] 
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Arbitrating Casualty Claims 


By WAYNE MERRICK 


SETTLEMENT OF INTER-COMPANY CLAIM CONTROVERSIES THROUGH 
A NATIONWIDE ARBITRATION PLAN HAS RESULTED IN SUBSTAN- 


TIAL BENEFITS TO COMPANIES 


YONTROVERSIES arising from casu- 

A alty claims among member companies of 
the Association of Casualty and Surety 
Companies in the New York area have been 
amicably settled through the medium of 
arbitration for more than fifteen years. 
During that period literally thousands of 
inter-company claims have been disposed 
of by an arbitration committee set up within 
an organization known as the Metropolitan 
Claims Conference. 

World War II brought an increase in 
the number of inter-company claims to be 
arbitrated. The encouraging results of 
the arbitration program were brought to 
the attention of the Association’s Claims 
Bureau Advisory Committee, and after con- 
siderable study that committee recommended 
that an invitation be extended to member 
companies of the National Association of 
Mutual Casualty Companies to participate 
in an arbitration program on a nationwide 
basis. This method of avoiding litigation 
in disposing of controversies among insur- 
ance carriers is producing results anticipated 
when the nationwide arbitration program 
was inaugurated in 1944. 

Inter-company claims involving more than 
half a million dollars were settled through 
arbitration in the one and a half years 
ending June 30, 1949, Inter-company ar- 
bitration has relieved to a great extent the 
congestion of court dockets. The shortage 
of trained personnel and the handicaps result- 
ing from war conditions warranted adoption 
of an arbitration program which would permit 
insurance carriers to conserve the energy 
required to litigate inter-company claims and 
to devote more of their efforts to improv- 
ing the administration of handling claims. 


PARTICIPATING IN THE PROGRAM 


The inter-company arbitration agreement, 
in its preamble, sets forth its purpose in 
the following language: 

“Whereas, it is the desire of our respective 
companies to continue to improve claim 
service, to afford relief to the courts, to 
prevent litigation of disputes between our- 
selves and to enhance the confidence of the 
public in our institutions, we bind ourselves 
to forego litigation and in place thereof 
submit to arbitration all questions which 
may arise between us under the headings 
hereinafter set forth and in the manner 
described.” 

Because of the experimental nature of the 
inter-company arbitration program, at the 
outset it was restricted in its application 
to certain clearly defined types of cases. 
The arbitration agreement, therefore, pro- 
vides that the signatory companies commit 
themselves to forego litigation in all auto- 
mobile collision and workmen’s compensa- 
tion subrogation claims involving amounts 
not in excess of $1,000. The agreement 
also provides that a dispute as to which 
signatory company should defend an insured 
against a claim, when coverage by two or 
more carriers is involved, should be deter- 
mined by arbitration, without prejudice as 
to which company should ultimately stand 
the loss. 

Controversies between signatory companies 
involving other matters may be arbitrated 
under the terms of the agreement by volun- 
tary consent of the interested parties. In 
other words, companies are permitted to 
avail themselves of the arbitration facilities 
in all cases of whatever nature, excluding 


Mr. Merrick is manager of the Claims Bureau of the Association of Casualty and 
Surety Companies. This article is reprinted from the October, 1949 issue of 
The Casualty and Surety Journal 


Arbitrating Casualty Claims 





collision and workmen's compensation subro- 
gation claims. These must be arbitrated o1 
settled between the signatory companies. 


Affiliates Included 


In view of the anticipated problems ot 
procedure and mechanical operation § in 
developing a nationwide arbitration pro- 
gram, it was deemed advisable to restrict 
initial participation to members of the 
Association of Casualty and Surety Com- 
panies and the National Association of Mu- 
tual Casualty Companies. In 1946, the 
program and procedure having become well 
established, invitation to extend its facilities 
was directed to all companies affiliated with 
member companies of these two organiza- 
tions. At the present time 116 companies 
have signed the arbitration agreement and 
are actively participating in the program. 
Fifty-one of the participants are members 
of the Association of Casualty and Surety 
Companies and thirty-four are stock fire 
or automobile companies affiliated with 
them. Nineteen members of the National 
Association of Mutual Casualty Companies 
and twelve of their affiliates are also active 
participants in the program. 

The arbitration agreement provides for 
local appointment of arbitration committees 
of not less than three exceptionally well- 
qualified and experienced full-time salaried 
claims personnel of signatory companies. 
Such committees serve without remunera- 
tion. Each arbitration committee has a 
secretary who is not a committee membe1 
and who also serves without remuneration 
It is the secretary’s duty to handle all 
correspondence relating to arbitration mat- 
ters. Hearings are held by the committees 
as necessary to dispose of pending cases 
lf a committee member’s company is directly 
or indirectly interested in a case before the 
committee, such member is automatically 
disqualified from participating in the hear 
ing of the case, and a temporary substitute 
is selected by the other members of the 
committee. A majority of the arbitration 
committee is required to hear a case and to 
render a decision. The decision of the com 
mittee is final and binding upon the parties 
to the controversy. No appeal from a 
local arbitration committee decision is pro- 
vided for, since it is believed that the amounts 
involved do not warrant establishment of 
an appeals tribunal. Also, the qualifications 
of the arbitrators are such as to warrant 
the belief that their decision will be based 
upon an accurate determination and evalua- 
tion of the essential facts of each case. 
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Arbitration procedure is informal and js 
designed to expedite the disposal of inte: 
company claims with a minimum of delay 
and expense. Cases may be decided solel 
upon information contained in the claim 
files of the controverting companies, if the 
parties are agreeable. Otherwise, personal 
representatives may appear and present their 
arguments at an open hearing to supple- 
ment the data contained in their files. Con- 
troverting parties may, in such cases, be 
represented by staff members, attorneys or 
any other persons of their choice. Witnesses 
may also be produced by either or bot! 
parties, if considered necessary. Further, 
the controverting parties may submit briefs 
on questions of law and fact for con- 
sideration of the committee, if such a step 
is warranted in particular cases. All decisions 
of the arbitration committee are reduced 
furnished to 


to writing, and copies are 


interested parties. 

No case may be arbitrated while legal 
action is pending in connection therewith. 
If the legal action is within the control of 
the signatory companies, it must be dis- 
missed before arbitration can be undertaken 
This provision is consistent with the pledge 
of the signatory companies not to resort to 
litigation in certain specified types of cases 
It also insures freedom of action for the 
controverting parties and arbitrators, since 
the case is exclusively in their hands for 
determination. 


If pending action is not under control oi 
the signatory companies, it is apparent that 
the case may not be arbitrated. Such instances 
occur when a party not signatory to the 
arbitration agreement commences litigation 
concerning interests not represented by the 
signatory companies. Arbitration in sucl 
cases must be deferred until the legal action 
is disposed of in due course. In the mean- 
time the defendant company must furnish 
the plaintiff company with a written waiver 
of the statute of limitations. 
of the plaintiff company can be arbitrated 
at any time after the third party’s litigation 


Thus, a claim 


has been concluded. 


other circumstances whiert 
signatory companies, although pledged no 
to litigate, cannot arbitrate 


Such instances usually occur where other 


There are 


their claims 


than signatory companies have some interest 
in the case. The interests of such other 
parties are not subject to arbitration under 
the agreement. Consequently, local arbitra- 
tion committees are authorized to determin 
whether arbitration of the claims of signator) 
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companies should be deferred until after the 
nonsignatory party interests are removed 
irom the case by settlement or otherwise. 


Automobile Collision Subrogation 


In automobile collision subrogation claims, 
the insured usually has an interest to the 
extent of the deductible provisions of the 
policy coverage. The signatory companies 
have adopted a general policy in such cases 
of, if they are the losing party in an arbitra- 
tion proceeding, voluntarily paying any de- 
cuctible retention of the successful party’s 
insured. 

\t the present time arbitration committees 
are functioning in the following cities: Al- 
hbany, New York; Atlanta, Georgia; Balti- 
Maryland; Birmingham, Alabama; 
Boston, Massachusetts; Buffalo, New York; 
Charlotte, North Carolina; Chicago, Illi- 
nois; Cincinnati, Ohio; Cleveland, Ohio; 
Columbus, Ohio; Dallas, Texas; Denver. 
Colorado; Des Moines, Detroit, 
Michigan; Grand Rapids, Michigan; Hart- 
ford, Connecticut; Houston, Texas; [ndian- 
apolis, Indiana; Jacksonville, Florida; Kansas 
Citv, Missouri; Little Rock, Arkansas; Los 
\ngeles, California; Louisville, Kentucky; 
\lemphis, Tennessee; Miami, Florida; Mil- 
waukee, Wisconsin; Minneapolis, Minnesota ; 
Newark, New Jersey; New Haven, Connec- 
ticut; New Orleans, Louisiana; New York 
City, New York; Oklahoma City, Oklahoma ; 
Omaha, Nebraska; Philadelphia, Pennsyl- 
vania; Pittsburgh, Pennsylvania; Portland, 
Oregon; Providence, Rhode Island; Rich- 
mond, Virginia; Rochester, New York; St. 
Louis, Missouri; St. Paul, Minnesota; Salt 
Lake City, Utah; San Francisco, California; 
Seattle, Washington; Syracuse, New York: 
Tampa, Florida; Washington, District of 
Columbia. Arbitration committees will also 
he appointed in additional cities as circum- 
stances warrant. 


more, 


lowa; 


The place of the accident determines which 
arbitration committee has jurisdiction in 
a particular case. Ordinarily the committee 
nearest the place of accident has jurisdiction. 
lf, however, the signatory companies in- 
volved prefer to have some other committee 
hear a case, they are permitted to do so by 
mutual agreement. Such instances occur 
where location of claim offices having super- 
vision over the case in controversy makes 
it more convenient to arbitrate elsewhere. 

The inter-company arbitration agreement, 
being nationwide in its application, intention- 
ally provides no exception to the general 
commitment of the signatory companies to 
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forego litigation. If a controversy involv- 
ing a case of the type described in the 
agreement cannot be settled between the 
companies themselves, their only recourse 
is to arbitration—never litigation. There is 
no room in the arbitration program for 
questions to arise as to whether a case is to 
be arbitrated. The only question that may 
properly arise is where the arbitration hear- 
ing may be held. 

The arbitration program is not designed 
to hinder the signatory companies in settling 
or compromising claims between themselves 
in accordance with their own individual 
policies and practices. It is only when the 
inter-company claims cannot be amicably 
disposed of that the arbitration agreement 
becomes operative. 

The savings to signatory companies in 
expenses of litigation and time of their at- 
torneys and employees as a direct result of 
the arbitration program cannot be accurately 
computed nor estimated. The fact that 
litigation has been ruled out induces signa- 
tory companies to settle many cases between 
themselves which otherwise would result in 
court action. Since the only alternative to 
court action is arbitration, the companies 
are encouraged to settle their differences of 
opinion between themselves rather than sub- 
mit their disputes to determination by a 
committee of their associates. Consequently, 
an undetermined number of inter-company 
controversies are compromised or otherwise 
settled without resort to arbitration. This 
is perhaps one of the greatest benefits to 
flow from the program. 

Experience has also shown that about two 
out of every three cases filed with arbitra- 
tion committees are subsequently withdrawn 
following settlement directly between the 
controverting parties. Arbitration hearings 
in such cases are accordingly cancelled. On 
the basis of the number of cases actually 
heard by arbitration committees in 1948 and 
the first six months of 1949, it is estimated 
that 1,440 cases involving $353,508 were set- 
tled between the companies after being re- 
ferred for arbitration but before hearing by 
a committee. 

It is reasonable to assume that these cases, 
as well as many of the cases settled without 
reference to the arbitration committees, were 
disposed of on terms which were completely 
satisfactory to the claimant companies. If 
a claimant company has reason to believe 
that it is entitled to recover the full amount 
of its subrogation claim because of clear 
liability on the part of the defendant, there 
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is no good reason why a compromise offer 
of less than the full amount should be 
acceptable. It costs the plaintiff nothing 
to arbitrate such a case. The allega- 
tion sometimes made by liability insurance 
carriers, that subrogation claimants should 
accept fifty or seventy-five per cent of their 
claims because litigation expense would result 
in a net recovery of only that amount, has 
no merit under the arbitration program. 
Claimant companies need not accept such 
compromise offers of settlement if they be- 
lieve they can sustain the burden of proot 
of the defendant insured’s negligence before 
an arbitration committee. The committees 
are not authorized to render compromise 
decisions on questions of liability. The time 
for compromise has passed when the hear- 
Defendant companies may 
question the amount of the plaintiff's claim 


ing commences. 


if they consider it excessive, in which case 


the arbitration committee may determine the 
proper amount, in addition to determining 
the question of liability, if contested. 

During 1948 and the first six months oj 
1949, decisions were rendered by arbitration 
committees in 720 cases involving $176,754 
It is interesting to note that the average 
amount involved in each case was $238 in 
1948, and $255 in the first six months of 
1949. This increase is an indication that 
more of the claims involving small amounts 
are being settled between the companies 
without recourse to arbitration. 

From a “ringside seat,” watching inter- 
company arbitration in action for five years, 
it is apparent that the program thus fai 
developed is only the beginning of what 
can be accomplished in settling, without liti- 
gation, inter-company controversies between 
all insurance carriers writing casualty and 
fire insurance in this country. [The End] 


SURVEY OF ACCIDENT AND HEALTH COVERAGE 


The Health Insutance Council, 105 Broadway, New York 6, New 
York, has published 4 Survey of Accident and Health Coverage in the 


United States, as of 


December 31, 


1948. During that year some 


33,410,000 persons were covered against loss of income while 107,750,000 


persons were covered against the cost of medical, hospital and/or 


surgical care. 


The loss-of-income policies increased by more than 


two million new holders in 1948; the other groups gained about eight 


million persons covered. 


\pproximately ninety-three per cent of the 


hospital-expense coverage and almost all of the surgical-and-medical 


expense coverage have been added in the past ten years, attesting 


to the unusually rapid growth of voluntary health and accident insur 


ance plans. 


The types of insurance covered in the survey include all types of 


voluntary accident and health protection plans, not only individual 


but group, and such commercial plans as Blue Cross. 
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Some Payment Problems 
Under Loss Payable Provisions 


By ROBERT S. LINDSEY 


THE AUTHOR, MEMBER OF THE FIRM OF WRIGHT, HARRISON, LIND- 


SEY & UPTON, LITTLE ROCK, 


ARKANSAS, PRESENTED THIS PAPER 


AT THE ST. LOUIS MEETING OF THE AMERICAN BAR ASSOCIATION 


( NCE AGAIN the buying of automobiles 

on the installment or deferred payment 
plan has become popular, or, if not popular, 
common. Finance companies and other lenders 
of money, interested in protection against 
loss or impairment of their security, are 
directly responsible for the writing of a large 
volume of automobile material damage in- 
surance. Such mortgagees (and we include 
conditional vendors, bailment lessors and 
other lienholders) get themselves included 
in the policy issued to the mortgagor, ordi- 
narily through use of “loss payable” pro- 
visions or endorsements. 

Upon the occurrence of a loss, the owner 
of the automobile, that is, the named in- 
sured, has a claim against the insurance 
company, and the finance company or mort- 
gagee has its claim. Perhaps the mortgagor 
and mortgagee cannot agree, or the owner- 
mortgagor may have been killed and there 
is no administration of his estate, or he may 
be noncooperative, refusing to sign any 
loss papers or to endorse a loss draft or 
check payable jointly to the mortgagor and 
mortgagee. The mortgagor may have vio- 
lated some of the policy provisions; he may 
have made a compromise settlement with a 
third party tortfeasor, thereby destroying 
he insurance company’s rights of subroga- 
ion, or he may have sold or disposed of the 
insured automobile prior to the loss and 


Without notice to the insurance company or 
the 


t 
t 
t 
t 


mortgagee. 

What disposition of the amount payable 
must the insurance company make as be- 
tween the mortgagor and the mortgagee? 
What special rights do mortgagees have? 
What can or must an insurance company 


Loss Payable Provisions 


do so as to be protected from exposure to 
a double payment? Any discussion must 
necessarily be prefaced by referring to the 
two most common types of insurance policy 
provisions for the benefit of mortgagees. 

On the face of a standard policy, a loss 
payee provision is incorporated and provides 
that any loss is payable as interest may 
appear to the named insured and space is 
provided for insertion of the name and 
address of the mortgagee. Sometimes the 
phrase “subject to the conditions, stipula- 
tions and provisions of the policy” is in- 
cluded. This, of course, is the simple or 
open loss payable clause, the effect of which 
is, by and large, to designate the mortgagee 
an appointee to receive whatever is payable 
in the event of a loss. 

The other common type of provision for 
mortgagees includes the simple loss payable 
statement, but, in addition, provides that, as 
to the mortgagee, the insurance shall not 
be invalidated by any act or neglect of the 
This is the standard or union 
mortgage clause, and the difference is often 
the difference between an insurance com- 
pany having issued one policy and having 
issued two separate policies. 


mortgagor. 


Mortgagor and Mortgagee— 
Recovery 


Under the simple or open loss payable 
clause, the general rule is that the mortgagee 
cannot recover if the mortgagor cannot; the 
contract to the mortgagee is collateral to 
the principal undertaking to pay the mort- 
gagor; the rights of the mortgagee are wholly 
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derivative and cannot exceed those of the 
mortgagor; and there is no contractual rela- 
tion or privity of contract between the in- 
surance company and the mortgagee. The 
mortgagee is merely an appointee designated 
to receive whatever might due the 
mortgagor.’ 


be 


On the other hand, where the mortgagee’s 
interest is protected by a union or standard 
mortgage clause, the courts usually hold 
that there exists a separate, distinct and in- 
dependent contract between the insurance 
company and the mortgagee, and that noth- 
ing the mortgagor might do will destroy or 
limit the mortgagee’s rights under the policy. 
The mortgagee does not stand in the shoes 
of the mortgagor, but rather is immune from 
any policy defense which the company might 
be able to assert against the named insured, 
the mortgagor. The effect is often substan- 
tially the same as if the company had issued 
a separate policy to the mortgagee covering 
his interest.? 

The “interest” involved where the loss is 
payable to a mortgagee as his interest may 
appear, or where it is provided that any loss 
is payable to the mortgagor and the mort- 
gagee as their interests may appear, is not 
the mortygagee’s interest in the property, but 
the interest which he has in the indebtedness 
and the payment of the loss. Thus, a mort- 
gagee has a first lien or first claim upon any 
proceeds to the extent of the mortgage in- 
debtedness, the mortgagor becoming entitled 
to any of the proceeds only after his debt to 
the mortgagee has been satisfied. If, through 
depreciation, the value of property totally 
destroyed were less than the remaining in- 
debtedness at the time of the loss, all of the 
insurance money could go to the mortgagee, 
and the mortgagor would still owe a balance.” 


129 American Jurisprudence, Section 552; 5 
Appleman, Insurance Law and Practice, Sec- 
tion 3401; Ford v. Iowa State Insurance Com- 
pany, 317 Mo. 1144, 298 S. W. 741, 56 A. L. R. 
842: 38 A. L. R. 368; 124 A. L. R. 1034; In- 
land Finance Company v. Home Insurance Com- 
pany, 134 Wash. 485, 236 Pac. 73, 48 A. L.. R. 121; 
Ramsey v. Farmers Mutual Insurance Company 
of Macon, Missouri [2 CCH Fire and Casualty 


Cases 292], 234 Mo. App. 1102, 139 S. W. (2d) 
1027 
229 American Jurisprudence, Section 553; 6 


Appleman, Insurance Law and Practice, Section 
4164; 5 Appleman, Insurance Law and Practice, 
Section 3401; 124 A. L. R. 1038; Tarleton v. 
De Veuve [2 CCH Fire and Casualty Cases 444], 


113 F. (2d) 290, 132 A. L. R. 343, (CCA-9), 
cert. den, [3 CCH Fire and Casualty Cases 
607}, 61 S. Ct. 710. 

‘5 Appleman, Insurance Law and Practice, 


Sections 3401, 3405. 
‘ Brooker wv, American 
65 Ga. App. 713, 16 S. E 
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Determination of Liability 


In any particular case, the right of the 
mortgagee and the obligations of tl » insur- 
ance company are primarily determined by 
the type of loss payable clause, and by whether 
the mortgagee’s rights are dependent upon 
or independent of any rights or lack of rights 
of the mortgagor. Reference to 
problems emphasizes this fact: 


specific 


Conveyance of the Insured Vehicle Before 
Loss. A transfer or sale of the insured auto- 
mobile ordinarily voids the policy as of the 
time of the surrender of ownership. Since, 
under an open loss payable clause, a mort- 
gagee has no greater rights than the mort- 
gagor, a mortgagee has been denied recovery 
where the automobile burned after it had 
been sold by the mortgagor,’ and also where 
the insured automobile was stolen after there 
had been a change of ownership effected by 
a divorce decree.° However, under a stand- 
ard or union mortgage clause, the mort- 
gagee can recover, notwithstanding the fact 
that the mortgagor never had an insurable 
interest in the property and the policy was 
void ab initio,’ and, likewise, where there was 
a transfer prior to the time of the loss.’ 


Policy Violations. The use of a vehicle to 
carry passengers for hire, which use voided 
the insurance as to the mortgagor, has also 
prevented the mortgagee from recovering a 
fire loss, where the mortgagee was named 
only in an open loss payable clause and, 
therefore, stood in no better position than 
the named insured, the mortgagor.* The 
same result has followed where the named 
insured had other insurance.* A contrary 
result would follow with a standard or union 
mortgage clause, or an unconditional assign- 
ment of the policy to the mortgagee, con- 
sented to by the insurance company.” 





result was reached where mortgagee obtained 


and paid for insurance without mortgagor's 
knowledge. State Credit Company v. National 
Old Line Life Insurance Company, 122 Neb. 


345, 240 N. W. 426. 

° Coffin v. Northwestern Mutual Fire Associa- 
tion, 43 Ida. 1, 249 Pac. 89. 

© National Fire Insurance Company v. Dallas 
Joint Stock Land Bank, 174 Okla. 596, 50 Pac 
(2d) 326. 

7 Meader et ux. v. 


Farmers Mutual Fire Re- 


lief Association, 137 Ore. 111, 1 Pac. (2d) 138. 
‘East Side Garage v. New Brunswick Fire 
Insurance Company, 198 App. Div. 408, 190 


N. ¥. S. 634. 
*New Brunswick Fire 


Insurance Company v. 
Morris Plan Bank, 136 Va. 402, 118 S. E. 236 
"Commercial Securities Company, Inc. v. 


Central Surety €& Insurance 
CCH Automobile Cases 123], 
So. (2d) 712 


Corporation [27 
(La. App.), 29 
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Arson. 


While arson is a good defense 
again the mortgagor or owner, it can be sus- 
tained ‘vith respect to a mortgagee’s claim 
only under the simple or open type of loss 
payable clause," and not when the mortgagee 
is named in a standard or union mortgage 
clause.” 


Adjustment, Appraisal and Arbitration. The 
courts are in general agreement that, under 
aunion or standard mortgage clause, a mort- 
gagee is not bound by an adjustment 
of a loss entered into between the mort- 
gagor and the insurance company without 
the knowledge or consent of the mortgagee, 
and many courts make the same holding 
with respect to a simple or open loss payable 
clause.“ But if the policy provides that, in 
case of a loss, the insured and insurer shall 
ascertain the loss or damage, the mortgagee 
may be so bound, in the absence of fraud.” 

An award by appraisers appointed by the 
mortgagor and the company has been held 
binding upon a mortgagee who was not a 
party to the appraisement and had no notice 
of the appraisal proceedings, where there 
was a simple or open loss payable clause.” 
While the same result has been reached un- 
der a standard mortgage clause,” it seems 
contrary to the majority of decisions.” 


Compromise Settlement with Third-Party 
Tortfeasor. Since, under the union or stand- 
ard mortgage clause, no act of the owner or 
mortgagor can invalidate the insurance as to 
the mortgagee, an insurance company cannot 
refuse to make payment to a mortgagee 
where the mortgagor has, contrary to the 
policy provisions, compromised and settled 
with a third party responsible for the loss. 








c 


Where the mortgagee’s interests flow from 
being named in a simple or open loss pay- 
able clause, the courts have divided regarding 
the effect of the mortgagor’s releasing a 
third party. Some take the position that the 
mortgagee’s rights vest and become fixed as 
of the time of the loss and that the mort- 
gagor cannot thereafter defeat or destroy 
such vested rights. This is an exception to 
the general rule that the mortgagee’s rights 
can rise no higher than those of the 
mortgagor.” 

Other courts, however, have definitely re- 
jected the reasoning that the mortgagee’s 
rights become fixed, vested and not capable 
of being defeated by any act of the mort- 
gagor committed after the loss. These, then, 
hold that a release of the third party tort- 
feasor by the mortgagor voids the policy and 
relieves the insurance company of any obli- 
gation to either the mortgagor or mortgagee.” 


Notice and Proof of Loss. While it is the 
duty of the mortgagor or owner to give 
timely notice and file proof of loss, his failure 
in this respect will not, ordinarily, defeat 
recovery by the mortgagee, and this is true 
regardless of the type of loss payable pro- 
vision in the policy. The courts disagree as 
to what a mortgagee must do when the 
mortgagor does not file proof of loss. Some 
hold, particularly where there is a union or 
standard mortgage clause, that not even the 
mortgagee need file a proof of loss,” while 
others indicate that if the mortgagor does 
not file the required proof, the mortgagee 
must,” the insurance company being entitled 
to notice and proof from someone.” Even 
though relieved of the duty of filing a sworn 





Girard v. Vermont Mutual Fire Insurance 
Company, 103 Vt. 330, 154 Atl. 666. 

"2H, F, Shepherdson Company v. Central 
Fire Insurance Company of Baltimore [5 CCH 
Fire and Casualty Cases 584], 220 Minn. 401, 
19 N. W. (2d) 772; Motors Securities Company 
v. Aetna Insurance Company, Hartford, Connec- 
ticut [20 CCH Automobile Cases 309], (La. 
App.), 17 So. (2d) 316 (policy issued jointly 
lo mortgagor and mortgagee). 

38 A. L. R. 383; 111 A. L. R. 697; 29 Amer- 
ican Jurisprudence, Section 1253. 

“% Deruy Motor Company v, Instrance Com- 
pany of North America, 146 Kan. 233, 69 Pac. 
(2d) 677, 111 A. L. R. 692. 

Officer v. American Eagle Fire Insurance 
Company, 175 La. 581, 143 So. 500; Orenstein v. 
New Jersey Insurance Company, 131 S. C. 500, 
127 S. E. 570. ‘ 

Syracuse Savings Bank v. Yorkshire Insur- 
ance Company, 268 App. Div. 818, 49 N. Y. S. 
(2d) 247. 

3eaver Falls Building & Loan Association v. 
Allemania Fire Insurance Company, 305 Pa. 
290, 157 Atl. 616. 

‘ Sargent v. Fireman’s Insurance Company of 
Newark, 89 N. H. 171, 195 Atl. 346; Superior 
Lloyds of America v, Boesch Loan Company [11 
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CCH Automobile Cases 899], (Tex. Civ. App.), 
153 S. W. (2d) 973; Remedial System of Loan- 
ing v. New Hampshire Fire Insurance Company, 
227 Ky. 652, 13 S. W. (2d) 1005; Hahn v. Na- 
tional American Fire Insurance Company [3 
CCH Automobile Cases 175], 233 Mo. App. 756, 
127 S. W. (2d) 94; Insurance Underwriters 
Agency v. Pride, 173 Ark. 1016, 294 S. W. 19. 

1” Everhart v, Atlantic Fire Insurance Com- 
pany, 194 N. C. 494, 140 S. E. 78; Conard v. 
Moreland [11 CCH Automobile Cases 959], 230 
Ia. 520, 298 N. W. 628; Elmore d.b.a. The 
Elmore Motor Company v. Royal Insurance 
Company Ltd. [12 CCH Automobile Cases 8], 
154 Kan. 93, 114 Pac. (2d) 786. 


*” H, F, Shepherdson Company v. Central Fire 
Insurance Company of Baltimore, supra; 
United States Fire Insurance Company v. 
Hecht, 231 Ala. 256, 164 So. 65; 45 Corpus Juris 
Secundum, Section 1007. 


*1 Meader et ux, v. Farmers Mutual Fire Re- 
lief Association, supra; Superior Lloyds of 
America v. Boesch Loan Company [4 CCH 
Automobile Cases 712], (Tex. Civ. App.), 130 
S. W. (2d) 1036. 

* 5 Appleman, 
Section 3485. 
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prooi of loss, the mortgagee is nevertheless 
required to furnish such information as it 
might have concerning the loss and the in- 
sured property. 


Parties to Litigation. Partly, but only partly, 
because of the difference between common 
law and code practice, there is a conflict of 
authority as to the necessary and proper 
parties in actions on insurance policies which 
If the mort 
exceeds the 


contain loss payable clauses. 
gage indebtedness equals or 
amount of the loss for which the insurance 
company is liable, the mortgagee has been 
held to be the proper and only necessary 
party plaintiff," but the contrary has also 
been decided.“ A mortgagor has been de- 
scribed as a necessary party along with the 
mortgagee,” particularly where the amount 
of the loss was in dispute.” 


In an action brought solely by the mort- 
gagor as owner of the property, the mort- 
gagee has been said to be a necessary party.” 
But the mortgagor has also been held to be 
the real party in interest and entitled to 
maintain an action alone.* One court has 
said that either the mortgagor or mortgagee 
may sue without the other and that recovery 
by one would bar any recovery by the other, 
the insurance company, if it so desires, hav- 
ing the right to require the joinder of the 
other.” Where an insurance company did 
not object until trial date to the fact that 
the mortgagee was the sole party plaintiff, a 
court ruled that it had consented to a split 
ting of a cause of action and had elected to 


defend two lawsuits instead of one.* 


Mortgage But No Loss Payable Clause. Vi 
there is no loss payable provision but the 
company or its adjuster knows or learns of 
a mortgage or lien, the mortgagee may have 
rights under the mortgagor’s insurance pol- 
icy and the insurance company takes some 


risk in disregarding the mortgagee even 
though the mortgagee is not mentioned in 


3 Insurance Underwriters Agency v. Pride, 
supra; Commercial Standard Insurance Com- 
pany v. Billings, (Tex. Civ. App.), 114 S. W. 
(2d) 709: 29 American Jurisprudence 1411; 
Ohio Farmers Insurance Company v. Hull, 45 
Ohio App. 166, 186 N, E, 823. 

* Auto Owners’ Protective Exchange v. Ed- 
wards, 82 Ind. App. 558, 136 N. E. 577. 

* OC, I, T. Corporation v. American Central 
Insurance Company, 18 Cal. App. 673, 64 Pac. 
(2d) 742 

© Riley v. Federal Insurance Company [4 CCH 
Automobile Cases 1121], 60 Ga. App. 764, 5 
S. E. (2d) 246. 

* Stout v, General Exchange Insurance Cor- 
poration, (La. App.), 160 So. 129; Grant County 
Assessment Fire Insurance Company v. Scrog- 
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the policy. Thus, where fire insurance was 
carried on an electric refrigerator without 
the mortgagee’s knowledge, the mortgagee 
was nevertheless entitled to recover from an 
insurance company which, with knowledg: 
of the conditional sale contract, had already 
paid the full amount of the loss to the mort- 
gagor.”' In an automobile fire case the ad- 
juster knew of the mortgage and obtained 
certain information from the mortgagee, after 
which the company made payment to the 
mortgagor. The mortgagee thereafter sued 
and recovered. While there was no loss pay- 
able clause, the insurance policy did note 
the mortgage.” 


Comment—and Design for Action 


1. If you represent a finance company or 
other lienholder, insist, in most instances, 
that your client be protected by a union or 
standard mortgage clause or endorsement. 


2. If you represent an insurance company 


and a loss occurs, settle, if possible, with the 
mortgagor and the mortgagee jointly. Ii 
there is a union or standard mortgage clause 
involved, and if the mortgagor is unavailable 
or uncooperative or has violated some of 
the policy provisions which might void the 
policy, settle with the mortgagee to the ex- 
tent of its interest or the amount of your 
client’s liability, whichever is less, and take 
an assignment or subrogation agreement as 
to the mortgagee’s rights against the mort- 
gagor. Do not refuse to make payment sim- 
ply because the mortgagee did not file formal 
proof of loss. If you represent a finance 
company, file as much of a proof of loss 
as you can. 

3. If the policy contains only a simple or 
open loss payable clause, your insurance 
company client can generally treat with the 
mortgagee on the same basis as it would 
with the mortgagor, since, as to most mat- 
rights do not rise 


ters, the mortgagee’s 


above those of the mortgagor. 

gins, 283 Ky. 731, 142 S. W. (2d) 937; General 
Exchange Insurance Corporation v. Collins, 
(Tex. Civ. App.), 143 S. W. (2d) 805. 

*s Brookings v, American Insurance Company 
of Newark, 134 Kan. 616, 7 Pac. (2d) 111. 

* Swihart v. Missouri Farmers Mutual Tor- 
nado, Cyclone & Windstorm Insurance Com 
pany {2 CCH Fire and Casualty Cases 111] 
234 Mo. App. 998, 138 S. W. (2d) 9. 

” Capital Fire Insurance Company v. Lang- 
horne (5 CCH Fire and Casualty Cases 395], 
146 F. (2d) 237 (CCA-8, 1945). 

"A, H, Thompson v, Security Insurance Com- 
pany, 252 Ky. 427, 67S. W. (2d) 493. 

*% Gibbes Machinery Company v. Niagara Fir¢ 
Insurance Company, 119 S. C. 1, 111 S. E. 805 
21 A. L. R. 1460 
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}. If your insurance company client becomes mobile, see that it includes the mortgagee in 


involved in litigation, get both the mort- any settlement, even though such mortgagee 
gagor and mortgagee made parties, if pos- is a stranger to the insurance policy. In 
sible, either as plaintiff or defendant. decisions involving finance companies and 


insurance companies, the courts seem to feel 
that the former need more protection. 


[The End] 


5. lf your insurance company client learns 
of a lien or mortgage on the insured auto- 


VETERANS’ AFFAIRS 
VETERANS’ COMPENSATION BENEFITS LIBERALIZED 


Public Law 339, liberalizing compensation benefits for veterans, their dependents and 
heneficiaries, was signed by President Truman on October 10. Increases in basic rates will 
become effective on December 1, 1949, 

In addition, the new law will: (1) provide additional compensation for veterans with 
dependents who are rated fifty per cent or more disabled; (2) raise the rate on compensa- 
tion for World War I veterans with “presumed” service-connected disabilities to the rate 
currently being paid to veterans whose disabilities are determined to be directly service- 
connected; (3) establish new progressive compensation ratings for veterans with arrested 
cases of tuberculosis; (4) increase the death compensation to wartime widows with one 
or more children; and (5) liberalize present rules barring payment of compensation for 
injury or disease incurred (not as a result of wilful misconduct) while under military or 
civil confinement. 

For all World I] veterans with service-connected disabilities and those World War | 
veterans whose disabilities have been determined by the VA to be directly service con- 
nected, the 8.7 per cent across-the-board increase will apply. 


NSLI DIVIDEND PAY ORDER ESTABLISHED 

The order of issuance of National Service Life Insurance dividends will depend upon 
the last three digits of the service serial number, the Veterans’ Administration has an- 
nounced. Payments will begin in January. 

\pplications will be broken down into groups as they are received. Each group will 
then be separated into ten processing units by the last serial digits from zero to nine. 
For veterans who had more than one serial number while in service, the VA will use the 
number in each case that appears on the NSLI certificate. 

By drawing 20,000 cards from each of the ten groups, the VA hopes to handle about 
200,000 daily. The first large group of applications is being worked on in this manner. 
\tter a study of all factors this method of payment was selected as the most non-discrimi- 
nating system which could be devised. 


GEOGRAPHIC DISTRIBUTION OF LIVING VETERANS 


The Veterans’ Administration estimated that on August 31, 1949, there was a total of 


18,976,000 living veterans, 15,225,000 of whom were veterans of World War Il. The 
largest number are located in New York, with Pennsylvania, California and Illinois fol- 
lowing closely behind. Nevada houses the least, with just 21,000 veterans living in 
that state. 


Outside the United States live about 518,000 veterans, including 330,000 members of 
the Commonwealth Army of the Philippines who served as either regulars or guerrillas 
with United States forces in the Far East. Less than 4,000 of these veterans live in the 
Canal Zone and, excluding the Philippines, Puerto Rico contributes the most, 75,000. 
I'wenty-six thousand veterans, only 9,000 of whom are World Il veterans, live outside 
the United States and its possessions. 

Veterans of prior wars include those who served in World War 1, the Spanish- 
\merican War, Indian Wars, Civil War and the Regular Establishment disabled on VA 
compensation rolls. A revision of these estimates will be made on the basis of the 1950 
Decennial Census. 
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_ pentatonic OF IDEAS wields a 
[X\ tremendous influence on the lives of all 
of us. Whether a person is a_ salesman, 
an advertising man, an attorney, an engineer 
or an insurance man, one mental image sug- 
vests another to him. The insurance man 
will invariably think in terms of coverage. 


What kinds and types of insurance are 
suggested by a particular scene? 


Who needed the protection of insurance 
and what kind of insurance would have 
afforded protection against such losses as 
were sustained in the pictures that appear 
on these four pages? 


oe PHOTOGRAPH that appears on 
the opposite page gives a general view 
of a tragedy that occurred on October 16. 
Debris littered the streets of this city after 
the roof and upper floors of a loft building 
collapsed during a fire. At the time that 
this picture was taken, rescuers were vainly 
trying to remove the bodies of two firemen 
who had been trapped when the collapse 


occurred. 


Doubtless the greatest risks of loss were 
to the owner of the building, the tenants, 
employees of the tenants, owners and 
tenants of adjoining structures, firemen and 


policemen on duty and pedestrians. 


The owner, even though he might not 
have been an occupant of the building, 
should have had fire insurance on the build- 
ing to protect against his own direct loss, 
public liability and property damage insur- 
ance (including water damage) to protect 
him against the claims of third persons, 
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including adjacent owners, tenants and _ side- 
walk superintendents, and plate glass insur- 
ance to cover the breakage of window glass. 

A tenant of the gutted building, in order 
to insure himself against all possibilities of 
loss, should have had fire insurance and a 
merchandise floater on the contents of his 
premises, public liability and property damage 
insurance to guard against the claims of third 
persons, water damage insurance to cover dam- 
age to his merchandise, insurance against 
robbery, theft or pilferage—and business 
interruption insurance. In addition, the 
safety and health of the employees of occu- 
pants of the building calls for workmen's 
compensation and health 
protection. 


accident and 


The firemen and policemen on duty should 
have been adequately protected by 
form of accident insurance. 


some 


ELOW is a photograph taken at Redondo 
| Beach, California, when on October 19 
Southern California received a brief pre- 
High heavy 
tides accompanied sub-freezing temperatures. 


view of winter. winds and 
High waves were driven over the Redondo 
Beach breakwater by winds up to fifty-five 
miles an hour. The fishing boats pictured 
here were washed up high and dry, even so 
far as the sidewalk fronting the beach homes. 

The owners of beach homes, of the fishing 
boats and of the automobile (pictured at 
the extreme right) were exposed to the 
greatest risks of loss. 

The boat owners undoubtedly needed the 
protection of marine insurance to cover the 
loss to their own property, and public lia- 


bility and property damage insurance to 
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cover the claims of third persons, such as 
the beach home owners and the municipality 


The beach home owners could not pos- 
sibly have felt secure without the protection 
ot the extended coverage endorsement which 
could be attached to their fire insurance 
policies and which would afford them pro- 
tection for damages wrought by windstorm 


Any damage wrought to the automobile 
by the windstorm would have been redress- 
able under the comprehensive fire and theft 
coverage of an automobile policy. 


a TOOK A HALF-HOLIDAY 
when the event took place that is pic- 
tured at the foot of page 826—a holiday so 
far as the passengers of the bus were con- 
cerned, Three nonpassengers, however, were 
killed 
struck head-on by a Chicago-bound Grey- 


when their small panel truck was 


hound bus, which overturned following the 


accident. 


What is the potential loss to the bus com- 
pany, the owner of the panel truck, the pas- 
sengers of both vehicles and the drivers that 
insurance would have covered ? 


Without expressing an opinion as to the 
fault of either the bus driver or the truck 
driver, it probably would have been very 
embarrassing for either to have been without 
the protection of automobile public liability 
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and property damage insurance or its equiva- 
lent. Regardless of the fact that none of the 
bus’ forty passengers was killed, there were, 
doubtless, many claims involving personal 
injuries presented for consideration. Fur 
thermore, collision insurance would have 
been a very desirable way for the owners of 
both vehicles to have assured themselves ot 
a return for their investment in motor ve 
hicles, particularly with the possibility ex 
isting that the other vehicle was either not 
at fault or uninsured. In addition, having 
the benefits of the medical payments provi- 
sion of the automobile policy might well 
have been helpful to the parties to such a 
collision, especially in a case where there 
Was ali exposure of so many persons. Com- 
plete insurance protection would have in- 
cluded a compensation policy that would 
have provided redress in the event of injury 
to the bus driver, and the occupants of the 
pickup truck, assuming, of course, that the 
parties killed were “in the course of thei 
employment.” 


THREE-CAR COLLISION, such as 

is pictured on the opposite page, very 
often involves the most unpredictable cir- 
cumstances and results, and, for that reason, 
is an argument for the existence of unusual 
insurance coverages. In this case the over- 
turned car had been struck by one car (not 
shown) and had been catapulted atop an- 
other. There were passengers in the car 
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that turned turtle. Needless to say, they 
were seriously injured. 

What of the losses of the three car owners 
and the injured passengers ? 

This picture graphically argues for com- 
plete automobile coverage, i. e., public lia- 
hility and property damage, medical payments, 
collision and upset, and comprehensive fire 
and theft. While it might ultimately be de- 
termined that the entire liability would fall 
upon the owner of the first car (not shown), 
it is conceivable that he was faultless. Such 
a case would involve a determination as to 
the respective degrees of fault of the drivers 
or owners) of the other two cars. In the 
event that liability 
against anyone, redress would have to be 


could not be assessed 


sought under the collision and comprehen- 
sive coverage clauses of their respective 
policies—or, in their absence, the burden 
would fall upon the individual owners. With 
the personal injuries, there is sufficient argu- 
ment for the medical payments provision 
heing a part of each policy. 


pee THE MOST PART, this observer 
has taken the view of a casualty and fire 
insurance man, if one is to judge from his 
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reactions to the four photographs. This is 
not to say, however, that there are no argu- 
ments for life insurance or accident and 
health or hospitalization coverage from the 
same pictures. Scarcely anyone could think 
of the collapse of a building, whether due 
to fire or not, or of a high windstorm, or a 
bus accident, or a three-car collision with- 
out giving considerable thought to the many 
uncertainties of everyday life. Liability in- 
surance may protect a person’s pocketbook 
or a_ third property 
against loss through fault, but there are 


person’s person or 
many other instances of loss of life or of 
physical ability to make a living that do not 
fit such a description. There are many 
casualties in which there is (1) no fault, 
(2) no covering liability insurance, (3) cov- 
ering liability insurance but no fault and 
(4) fault but no liability insurance nor re- 
The situation calls for a form of 
insurance where the payment of benefits 


sources. 


does not depend upon fault. As a result, 
each of these four photographs most cer- 
tainly suggests the need for life insurance, 
accident and health insurance, and hospitali- 
zation insurance—in addition to those pre- 
viously mentioned. 





Continued from page 802 


The strength and character of the defense 
should always be carefully considered. The 
history of the jurisdiction in which the case 
is tried as to verdicts in damage suits, 
whether for or against the plaintiff, and the 
amount of such verdicts from time to time 
should definitely enter into the picture, but 
finally counsel for the insured must make 
up his mind from a number of varying ele- 


by the standard automobile liability insur- 
ance policy may be superseded by an en- 
dorsement required by law to be attached 
to the policy which does not contain any 
such restriction.” 


Concerning Garage Liability 


Most of the cases that have arisen under 
the property damage exclusion (f) are 
garage liability cases, that is, cases arising 
under the garage liability policies which 
contain an identical exclusion clause. The 
purpose of the clause was well expressed by 
the Tennessee Supreme Court“ when it said: 

“The intent of the parties, as ascertained 
from the contract, was to exclude the in- 
surance company from liability for claims 
for damage to property under the control 
and management of the insured, whether by 
virtue of ownership, lease, rental or having 
charge of the property under any other au- 
thority, or in any other capacity.” 

This case involved a situation where an 
automobile was left at a garage to be oiled 
and greased. The automobile fell from a 
hoist. The garage policy, like the automo- 
bile policy, goes no further than the insur- 
ing agreements in affording coverage to 
vehicles that are not described in the declara- 
tions. We have seen in earlier installments 
the few specific instances where description 


** See footnote 13, supra. 
°* State Automobile Mutual Insurance Com- 
pany v. Connable-Joest, Inc., 2 CCH Automobile 
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ments as to just whether or not the settle- 
ment within the policy limits should be 
accepted and whether, if same is not accepted, 
there is considerable risk of a charge of bad 
faith and danger of the company being held 
liable in excess of its policy limits. There 
is no set rule governing all cases. Each one 
must be finally determined in the light of 


its own fully-developed facts. [The End] 


| A GUIDE TO THE AUTOMOBILE POLICY—Continued from page 792 


in the policy is not necessary to coverage, 
such as certain types of utility trailers, 
temporary substitute automobiles, newly ac- 
quired automobiles (for a time) and any 
other automobile (under specific conditions). 
Otherwise, the premium charged does not 
include a factor for such an exposure. 


What Price Insurance? 


These, then, are all the exclusions of the 
standard automobile liability policy that re- 
main today, the so-called fine print by which 
companies are not liable on their policies. 
These are the circumstances, events and 
happenings that are excluded from the cov- 
erage afforded by the insuring agreements. 
As they stand they are, in number, fewer, 
and their wording has been clarified. It is 
doubtful that those which remain will ever be 
entirely omitted, or that the policy will ever 
have the scope of an all-risk policy so long as 
the present method of rating vehicles remains 
and so long as some exposures are mort 
hazardous than others. This is not to inti- 
mate that an all-risk automobile policy 
would be pre-eminently desirable. It is 
probably better to continue the standard au- 
tomobile policy in force with the exclusions 
as they are than to price it so high that 
only those who need such protection leas! 


can afford it. (The End] 


Cases 962 (Tenn., 1939); see also Guidici v 
Pacific Automobile Insurance Company, 27 CCH 
Automobile Cases 329 (Calif., 1947). 
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'§ State Department Rulings 


Independent Adjusters’ Licenses 


On September 16, 1949, State Superin- 
tendent of Insurance Robert Dineen of New 
York issued Regulation No. 31, pursuant to 
Sections 21 and 123 of the Insurance Law, 
effective September 15, 1949. The regula- 
tion covers independent adjusters’ licenses; 
application forms for original and renewal 
licenses; verification; types of licenses; types 
of examinations; and prohibition as to 
methods of doing business. 


“(1) Original applications.—The forms of 
applications for original license to act as 
an independent adjuster pursuant to Section 
123 of the Insurance Law are .. . pre- 
scribed as follows: For applications by in- 
dividuals, Form 736; for applications by 
corporations, Form 738; for applications by 
partnerships or associations, Form 737. The 
form of supplemental statement required of 
an officer or director of an applicant cor- 
poration or of a member of an applicant 
partnership or association shall be Form 
739. The form required of all individuals 
seeking to be a licensee or a sub-licensee, for 
fingerprints, shall be Form 731. The form 
of certificate of character for an individual 
applicant shall be Form 674. Copies of these 
forms are attached to this regulation. No 
application for an original license shall be 
accepted unless all information called for is 
furnished nor unless it is accompanied by 
the required fee, the required bond and 
fingerprints. The term ‘original license’ 
means any license other than a renewal 
license as defined in Section 4+ of the In- 
surance Law. 


“(2) Renewal applications.—The forms 
of applications for renewal licenses to act 
as an independent adjuster pursuant to Sec- 
tion 123 of the Insurance Law are 
prescribed as follows: For applications by 
individuals, Form 732; for applications by 
corporations, Form 734; for applications 
by partnerships or associations, Form 733. 
The form of supplemental statement  re- 
quired to be filed by an officer or director 
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of an applicant corporation, or by a member 
of an applicant partnership or association 
shall be Form 735. No application shall be 
accepted unless all information called for is 
furnished nor unless it is accompanied by 
the required fee and the required bond. 
Copies of these forms are attached to this 
regulation. 


“(3) Verification.—Each original applica- 
tion and each renewal application and every 
supplemental statement must be verified be- 
fore a notary public or other official having 
authority under the laws of New York to 
administer oaths. 


“(4) Types of licenses.—The following 
types of licenses are hereby prescribed for 
independent adjusters pursuant to Section 
123 of the Insurance Law: 

“(a) Independent adjuster, fire, 

“The independent adjuster, fire, shall have 
authority to investigate and adjust all claims 
arising under policies of fire insurance, mis- 
cellaneous property damage insurance, water 
damage insurance and collision insurance. 


“(b) Independent adjuster, inland marine. 


“The independent adjuster, inland marine, 
shall have authority to investigate and ad- 
just all claims arising under policies of in- 
land marine insurance, 


“(c) Independent adjuster, aviation. 


“The independent adjuster, aviation, shall 
have authority to investigate and adjust all 
claims arising under policies of aviation in- 
surance. 


“(d) Independent adjuster, automobile. 


“The independent adjuster, automobile, 
shall have authority to investigate and ad- 
just all claims arising 
motor vehicle insurance, including automo- 
bile personal injury liability insurance and 
property damage liability insurance, auto- 


under policies of 


mobile collision insurance, insurance covering 
the theft of automobiles and comprehensive 
automobile insurance. 
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“(e) Independent adjuster, casualty. 

“The independent adjuster, casualty, shall 
have authority to investigate and adjust all 
claims arising under policies of personal 
injury and property damage liability insur- 
ance, burglary and theft insurance, glass 
insurance, workmen’s compensation and em- 
ployer’s liability insurance, boiler and ma- 
chinery insurance, elevator insurance, credit 
insurance, animal insurance, collision insur- 
ance and water damage insurance, but shall 
not include the investigation and adjustment 
of losses of motor vehicle and aircraft insur- 
ance as specified under types (c) and (d). 

“(f) Independent 
surety. 


adjuster, fidelity and 

“The independent adjuster, fidelity and 
surety, shall have authority to investigate 
and adjust all claims arising under bonds 
or undertakings of a fidelity and surety 
insurer. 

“7 
health. 


Independent adjuster, accident and 


“The independent adjuster, accident and 
health, shall have authority to investigate 
and adjust all claims arising under policies 
of accident and health insurance. 

“(h) 

“The independent adjuster, general, shall 
have authority to investigate and adjust all 
claims arising under policies of insurance 
as specified under types (a), (b), (c), (d), 
(e), (f) and (g). 


“(5) Types of examinations.—The fol- 
lowing types of examinations for licenses as 
independent adjusters to be taken and 
passed by each individual seeking to be a 
licensee or sub-licensee pursuant to Section 
123 of the Insurance Law are hereby pre- 
scribed as follows: fire, inland marine, avia- 
tion, automobile, casualty, fidelity and 
surety, accident and health, and general. 


Independent adjuster, general. 


“The examinations shall include the prin- 


ciples and practices of the kinds of insur- 
enumerated in Provision 4 of this 
regulation, outlining the authority granted 
under each type of independent adjuster’s 
license, the adjustment of losses, as well as 


ance 


the pertinent sections of the Insurance Law 
as they relate to an independent adjuster. 
“(6) Examinations.—The examinations to 
be taken for independent adjusters’ licenses 
by all individuals who are required to take 
qualifying examinations pursuant to Sec- 
tion 123 of the Insurance Law shall be 
given approximately every three months, 
unless some shorter period is found neces- 
sary, at such times and places as the Super- 
intendent may from time to time designate. 
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“(7) Prohibition as to methods of doing 
business.— No independent adjuster license¢ 
or sub-licensee shall divide any fee or give 
any fee, commission or other compensation 
to any person, firm or corporation for procur- 
ing or assisting in procuring the adjustment 
of any loss for such licensee or sub- 
licensee, unless the person, firm or corpora- 
tion to whom such fee, commission or other 
compensation is given or paid had at the 
time when the loss occurred, an independ- 
ent adjuster’s license issued and in force 
pursuant to Section 123 of the Insurance 
Law. No such licensee or sub-licensee shall 
be employed or associated with any person, 
partnership, officer, director or stockholder, 
whose license as an independent adjuster has 
been revoked by the Superintendent of In- 
surance of New York. Any violation of this 
regulation shall be deemed a ground for 
refusal to issue or renew, or for revocation 
or suspension of, an independent adjuster’s 
license.” 


California Standard Form 
Fire Insurance Policy 


In Bulletin No. 93, issued on September 
26, 1949, Insurance Commissioner Wallace 
Downey of California called the attention of 
all insurers admitted to transact fire insur- 
ance business to Senate Bill No. 1282, now 
Chapter 556 of the Statutes of 1949, and in 
the case of county mutual fire insurers to 
Assembly Bill No. 345, now Chapter 697 of 
the Statutes of 1949. 


The Department of Insurance stated that 
under these statutes fire insurers may, on 
and after October 1, 1949, use the revised 
California Standard Form Fire Insurance 
Policy set forth therein. Use of such form 
is compulsory on and after July 1, 1950. 
However, after October 1, 1949, and prior to 
July 1, 1950, the Department has no objec- 
tion to the attachment to a 1909 California 
Standard Form Fire Insurance Policy of an 
endorsement by the terms of which the insured 
might elect to make his claim under either 
the 1909 policy or under the policy as if it 
1949 California 
Standard Form Fire Insurance Policy. Fui 


had been written on the 


thermore, the Department has no objection 
to any insurer handling claims and loss settle 
ments on outstanding 1909 policy forms | 
accordance with the provisions of the 1949 
policy form if (a) The provisions of the 1949 
form which are applied are more liberal to the 
insured and (b) The practice of applying them 
is done uniformly and without discrimination 
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Opinions 
of Attorneys General 


( ‘ EORGIA — Foreign Insurers — Invest- 
I ment Powers.—An act approved March 
28, 1947, provides that every insurance com- 
pany organized and doing business by virtue 
of the laws of Georgia has the authority to 
invest assets in real estate aquired for the 
purpose of leasing it to any person for a 
period of not less than twenty vears. In 
an opinion dated February 17, 1949, the At- 
torney General ruled that the law applied 
only to domestic companies and did not 
place any limitation upon foreign insurers 
organized under the laws of other states 
and licensed to do business in Georgia. An 
insurance company, organized under the 
laws of Tennessee, wished to purchase im- 
proved Georgia real estate for investment 
purposes, but were reluctant to do so unless 
they knew definitely that it was not prohib- 
ited by any Georgia law. ‘The Insurance 
Commissioner, accordingly, requested the At- 
torney General’s further opinion of the 
Act of March 28, 1947. He replied that the 
principal statute limiting investments made 
by insurance companies is codified in Sec- 
tion 56-224, which, by its terms, is applicable 
only to insurance companies organized and 
doing business by virtue of the laws of the 
State of Georgia. He concluded that neither 
the Act of March 28, 1947, nor Section 
56-224 of the Code, prohibits a life insurance 
company organized under the laws of Ten- 
nessee from purchasing improved Georgia 
real estate for investment purposes as long 
as the Tennessee company acts within its 
charter powers.—Opfinion of the Georgia At- 
torney General, August 24, 1949. 


| OUISIANA—Group Hospital Insur- 
4 ance—Withholding of Premiums.—A 
sheriff asked whether or not it would be 
permissible for him to withhold from the 


Attorneys General 


pay of deputies 
hospitalization 
deputies. 


premiums on a_ group 
plan taken out by the 
Inasmuch as the plan was optional 
with the deputies and the withholding of 
the premiums voluntarily authorized by 
them, the Attorney General advised that 
there was no legal obstacle to such action. 
—Opinion of the Louisiana Attorney General, 
August 24, 1949. 


Situs for License Taxation.—A municipal 
corporation asked the Attorney General if it 
was authorized to collect a license fee equal 
to that of the state on the sale of life, fire, 
burial and other insurance by a person living 
in the municipality for a company with a 
home office located elsewhere. The munici- 
pality had adopted as its license law the 
general license law of the state. The Attor- 
ney General replied that the right of the 
municipality to impose the tax is limited to the 
premiums received on risks located there. The 
location of the risk is the all-important factor 
in determining the situs for license taxation. 
As long as the business is transacted in the 
municipality, the city has a sufficient basis 
for license taxation without taking into con- 
sideration the fact that the policies are ac- 
tually countersigned at a home office located 
outside of the municipality. Section 23.16 
of Act 195 of 1943, Insurance Code of Loui- 
siana, limits the maximum license taxes that 
may be collected by a municipal corporatiom 
The general rule of law under Article X, Sec- 
tion 3, of the Louisiana Constitution is that 
a political subdivision can impose a license 
tax no greater than that levied for tax pur- 
poses. Consequently, in the case of insur- 
ance premiums, it is not so much the question 
of the state levy as it is the limitation placed 
by Section 23.16 of Act 195 of 1943.—Opinion 
of the Louisiana Attorney General, No. 54, 
July 23, 1949. 
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N EBRASKA — Foreign and Domestic 
1 Rating Organizations—Equal Protec- 
tion Clause.—Section 44-1465, R. S. Supp. 
1947, provided that “Any rating organization 
may provide for the examination of policies, 
daily reports, binders, renewal certificates, en- 
dorsements or other evidences of insurance, 
or the cancellation thereof, and may make 
reasonable rules governing their submission.” 
The statute applied both to foreign and do- 
mestic insurance companies. As amended 
by L. B. 283, the provision was made man- 
datory as to fore‘gn companies and voluntary 
as to domestic companies. It was contended 
that this feature of L. B. 283 discriminates 
against foreign companies and violates the 
equal protection clause of the United States 
Constitution. The Attorney General ruled, 
however, that L. B. 283 was a valid enact- 
ment and did not violate the equal protection 
clause. He stated that the statute was an 
administrative measure for the regulation of 
certain kinds of insurance companies and 
that the legislature had reasonable grounds 
for making a separate classification of for- 
eign companies. The facts that foreign cor- 
porations are organized under the laws of 


another state; that they are subject  pri- 
marily to the laws and regulations of their 
home state; that enforcement of our laws 


and regulations may be rendered more dif- 
ficult because they are foreign corporations 
and under the 
laws of another state; that their home office 


organized doing business 
or principal place of business is outside our 
state and beyond the jurisdiction of our 
governmental agencies and of our courts and 
that almost every state has retaliatory stat- 
utes imposing taxes and conditions on 
Nebraska companies doing business in their 
state different from those imposed on their 
domestic companies, all suggest a reasonable 
basis for placing foreign companies in a 
separate classification for purposes of regu- 
lation.—Opinion of the Nebraska Attorney 
General, September 27, 1949. 


NX] EW YORK—Veteran’s Burial Allow- 
1 ance.—A county attorney asked the 
Attorney General for an interpretation of 
the clause, “Without leaving sufficient means 
to defray his or her funeral expenses,” 
which appears in Section 148 of the General 
Municipal Law. <A 1933 opinion stated that 
a veteran who died leaving no estate, but 
having a small insurance, 
which upon his death was paid to a named 
beneficiary, died without leaving sufficient 
means to defray his funeral expenses. The 
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amount of life 


county attorney asked whether the conclu- 
sion would be the same if the amount of 
such life insurance were substantial. Since 
the Attorney General is authorized to render 
legal aid and advice to officers and heads 
of departments of the state government 
only, he replied informally that it was his 
opinion that the proceeds of a life insurance 
policy containing a named beneficiary do 
not constitute part of a decedent’s estate. 
A veteran who dies leaving no estate, but 
having life insurance, which by its terms 
is payable to a named beneficiary, regard- 
less of the amount of such insurance, dies 
without sufficient means to defray his fu- 
neral expenses within the meaning of Section 
148 of the General Municipal Law.—O pinion 
of the New York Attorney General, May 3), 
1949, 


TAH — Boiler Insurance — Validity of 

) Insurance Under Illegal Contract.—The 
state purchasing agent, after receiving com- 
petitive bids, accepted a contract for boiler 
insurance for the state from the company 
whose bid was the lowest. Subsequent cor- 
respondence showed that in arriving at its 
premium rate the company did not follow 
the rating schedule provided for in Section 
43-18-3, Chapter 63, Laws of Utah, 1947 
The company, while not a member of a 
rating organization provided for in Section 
43-18-5, Chapter 63, Laws of Utah, 1947, 
had subscribed to a rating service whose 
classifications, rules and rates are on file with 
the Insurance Commissioner under the provi- 
sions of Section 43-18-5, Chapter 63, Laws of 
Utah, 1947. However, the company did not fol- 
low that rating schedule. Section 43-18-3(6), 
Chapter 69, Laws of Utah, 1947, provides 
that “Beginning ninety days after the effec- 
tive date of this code, no insurer shall make or 
issue a contract or policy except in accordance 
with the filings which are in effect for said 
insurer as provided in this chapter.” The 
Attorney General ruled that a violation of 
this subsection, though a misdemeanor and 
punishable under the provisions of Section 
43-18-15, Chapter 63, Laws of Utah, 1947, 
does not void the insurance contract. The 
sections are regulatory only, with penal 
measures provided for violations, and are 
aimed at the doing of business in violation 
thereof, and not at the business thus done.— 
Opinion of the Utah Attorney General, May 
24, 1949, 


Medical Service Contract—Applicability 
of Insurance Laws.—The Attorney General 
was asked to advise whether a contract be- 
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tween an individual and the Medical Service 
Bureau of the Utah State Medical Association 
was a contract of insurance and, if so, whether 
the Medical Service Bureau would then come 
under the supervision of the Insurance De- 
partment. Section 43-1-7, Chapter 63, Laws 
of Utah, 1947, defines insurance as follows: 
“Insurance is a contract whereby one under- 
takes to pay indemnity or pay a specified 
amount upon determinable contingencies.” 
The Attorney General was of the opinion that 
the contract came within this definition, as 
it contained a promise to pay for certain 
surgical services under the contingencies as 
set forth in the contract. He further con- 
cluded that there is no provision in the In- 
surance Code excepting such transactions. 
—Opinion of the Utah Attorney General, July 
15, 1949, 


\\ ISCONSIN—Actions Arising Out of 
Operation of County-owned Motor 
Vehicles—Delegation of Authority to Insur- 
ance Committee.—The District Attorney of 
Racine County advised the Attorney General 
that Racine County was a self-insurer as 
provided in Section 59.07 (23) of the Wis- 
consin Statutes. Under authority granted by 
Section 59.06 (1), the county board created 
an insurance 
which 


members of 
appointed by the chairman. 
Due to the fact that the board holds infre- 
quent meetings, it was unsatisfactory for it 
to handle claims growing out of the fact 


committee, the 
were 


that it is a self-insurer, which often worked 
out to the disadvantage of the county. The 
District Attorney asked if the Racine County 
Board might legally delegate authority to 
the insurance committee to institute actions 
through the district attorney's office to re- 
cover damages resulting to vehicles owned 
by the county. 
plied that the board could not 
delegate complete discretion as to whether 
legal action should be brought by the county 
to recover for loss it sustained by reason 


The Attorney General re- 
county 


of damage to motor vehicles owned by it, to 
a committee of the board established as 
provided in Section 59.06 (1). It may adopt 
a resolution directing that as claims aris« 
they be referred to a designated committee, 
who in turn refer them to the district at- 
torney, and if in his judgment the county 
has a valid claim or cause of action for an 
amount in excess of the probable expense of 
collection, that he proceed forthwith to 
commence an action thereon in the name of 
the county. It could also adopt a resolu- 


Attorneys General 


tion stating that in all cases where claims 
are made against the county arising out of 
the operation of county-owned motor vehicles, 
and the claims have been rejected in whole 
or in part by the county board by affirmative 
action or by failure to take timely action 
as provided in Section 85.095, and action 
is brought against the county, the district 
attorney shall defend the action. The res- 
olution could also provide that the district 
attorney defend any action brought against 
the county where there has been a failure 
to file any claim. 


The county board cannot delegate to a 
committee of the board complete authority 
to compromise claims against the county. 
It would be proper to authorize and direct 
a committee to compromise and settle, for 
an amount not in excess of the probable 
expense of defending the county, any claim 
which in the opinion of the district attor- 
ney, if litigated, would probably result in 
a judgment against the county for a greater 
amount. The Board could also direct such 
a committee to discuss the matter of settle- 
ment of claims against the county with claim- 
ants or their attorneys and to recommend 
settlements to it—Opinion of the Wisconsin 
Attorney General, February 15, 1949. 


Fraternal Benefit Societies—Authority to 
Issue Group Life Insurance Policies.—An 
out-of-state organization, which had a con- 
tract with a lending agency covering the 
issuance of insurance to its borrowers, sought 
to qualify as a fraternal benefit society 
under Chapter 208, Wisconsin Statutes. At 
the outset the Attorney General stated that 
such operation stands upon the same footing 
as group 208.01, in 
defining what constitutes a mutual benefit 


insurance. Section 
society or fraternal benefit society neces- 
sarily sets up requirements or conditions 
that must be complied with and are inherent 
qualities of such an organization. Should 
a society do something contrary to or in- 
consistent with Chapter 208, it would seem 
that it would thereby lose its character as a 
mutual benefit society, place itself outside 
of the provisions of Chapter 208, and for- 
feit the special privileges accorded there- 
by. Section 208.01 provides that the society 
must be without capital stock and “organ- 
ized and carried on solely for the mutual 
benefit of its members or their beneficiaries.” 
The society must have a “lodge system with 
ritualistic form of work.” It is expressly 
limited to the payment of “death, disability, 
annuity or endowment benefits, or any com- 


bination of such benefits.” ‘There must be a 
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supreme governing body with subordinate 
lodges or branches “into which members 
shall be elected, initiated and admitted in 
accordance with its constitution, laws, rules, 
regulations and prescribed ritualistic cere- 
monies.” 


The contract of insurance as encompassed by 
the master policy would be between the 
society and one that does not have mem- 
bership therein. Such a plan of operation 
would place entire emphasis upon the grant- 
ing of insurance benefits and would make 
membership in the society of secondary 
consideration, and something that follows 
rather than leads. It would be entirely 
contrary to the concept embodied in Chapter 
208 that membership is grounded on election 
to membership, and initiation and admission, all 
by ritualistic ceremonies, rather than because 
of contract or membership in some other 
group which is entirely separated from and 
unrelated to the society. Furthermore, under 
the group life plan the insurance benefits 
provided in the master policy are conditioned 
upon continuance of membership in the 
group rather than in the society, and the 
insurance benefits so derived would termin- 
ate whenever membership in the group ends, 
regardless of the reason therefor and not- 
withstanding otherwise maintained mem- 
bership in good standing in the society. 
This would be foreign to the fundamental 
of a personal relationship on a membership 
basis as it would provide for termination 
of insurance benefits because of removal 
from another group or organization which 
would occur for reasons or by acts having 
no relation to the purposes, objects and 
fraternalism of the society or to membership 
in good standing in the fraternal society. 
The Attorney General concluded, therefore, 
that issuance of insurance by a fraternal 
benefit society upon a group life basis would 
be inherently incompatible with fraternal 
benefit insurance as contemplated and ex- 
pressed in Chapter 208.—Opinion of the Wis- 
consin Attorney General, February 14, 1949. 


State Hospital’s Liability—Negligence of 
Inmate.—The Attorney General’s opinion 
was requested as to whether Central State 
Hospital might be held liable for damages to 
owners of private automobiles parked on 
institution grounds, resulting from fire, theft 


or negligent act of inmates. He replied 
that Central State Hospital could not incur 
liability for damages to the class of claim- 
ants in question. Central State Hospital is 
not a legal entity capable of suing or being 
sued. It is an agency of or facility fur- 
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nished by the state. The rule of nonliability 
of the state for the torts of its officers, 
agents and servants applies to those agencies 
through which the state acts in the admin- 
istration of government, as well as to the 
state itself. Thus, state institutions, such 
as hospitals and asylums for the care of 
agencies of the state are exempt from lia- 
bility for torts of officers, agents or servants 
of such institutions.—O pinion of the Iliscon- 
sin Attorney General, May 19, 1949. 


Title Insurance.—The Department of Vet- 
erans Affairs makes loans out of a fund 
appropriated for the purpose to veterans 
who qualify therefor in sums not to exceed 
the statutory limit of $1,000. The Depart- 
ment in some instances takes mortgages upon 
real estate to secure payment of notes given 
by such veterans. The Attorney General 
was asked to rule whether the Department 
might accept, at borrower’s cost and ex- 
pense, a mortgagee’s policy of title insurance 
issued by a company duly licensed to engage 
in business as a title guaranty corporation 
under Chapters 180 and 212, Wisconsin Stat- 
utes. It was the Department’s intention to 
rely on the policy instead of procuring an 
opinion of an attorney upon an abstract of 
title to the real estate which is the subject 
of the proposed mortgage. The statute, Sec- 
tion 45.35 (8b), is silent as to the details of 
how loans are to be negotiated or whether 
the Department was to take security for it 
Subsection (8c) relates to authorizing vet- 
erans who are minors to execute mortgages 
and deprives them of the defense of infancy 
where the minor veteran executes the mortgage 
in his or her own right. The Attorney 
General thought that this section made it 
clear that the legislature contemplated that 
the Department would, on occasion, take 
mortgages to secure loans, although it was 
not required to do so. He concluded: “It 
is the common and accepted business prac- 
tice of duly chartered and loan 
associations and banks in this state to ac- 
cept such policies in lieu of an attorney's 
opinion on title based upon an examination 
of an abstract. Savings and loan associa- 
tions and banks are under stringent regula- 
tions. It is my opinion that it is within 
your sound discretion as to whether you 
will rely on such a policy of title insurance 
or procure an attorney’s opinion upon ex- 
amination of an abstract of title. If you 
were to follow the practice of the savings 
and loan associations and banks in that 
regard, it is certain that your discretion 
would be soundly exercised.—Opinion of the 
Wisconsin Attorney General, May 23, 1949. 
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Philippines Creates Insurance 
Department 


Because of increasing recognition given 
to insurance in the financial set-up of the 
Philippines, the Republic of the Philippines 
has created an independent Office of Insur- 
ance Commissioner to supervise the insur- 
ance business of the country. 


Insurance for Aged Surveyed 


A New York joint legislative committee, 
in cooperation with the State Insurance De- 
partment, has made a public survey which 
reveals that most insurance companies will 
not sell health, hospitalization or life in- 
surance policies to persons of sixty years or 
over, The regulations of seventy-one in- 
surance companies in New York State were 
studied by the committee, which summarized 
its findings as follows: 


1. Nearly half the companies will not issue 
a health insurance policy to anyone over the 
age of fifty-five, and the remainder of the 
companies set sixty as the top age. More than 
half the companies refuse to sell hospitali- 
zation coverage to persons over sixty. Most 
companies will not sell accident disability 
policies to those over sixty-five. Most com- 
panies will not write accident and sickness 
policies for persons over fifty-five. 


2. The highest age at which life insurance 


is generally sold is sixty-five, but one is 
lucky to be able to buy it after the age of 
fifty due to physical qualifications that must 
be met. 


3. Group health insurance does not ex- 
clude persons of any age working in a 
covered concern. But upon quitting or re- 
tiring, an employee’s policy is automatically 
cancelled. Group life insurance provides a 
conversion right upon retiring or leaving a 
firm, but the premiums at higher ages are 
almost prohibitive. 


News .. Articles . . Books 


Escott Plan Approved 


The Escott Plan for rating of fire in- 
surance on multiple location contents risks 
was approved by the New York Insurance 
Department on September 1. The plan 
provides for adjustment of premiums in ac- 
cordance with the loss experience of in- 
dividual risks, giving greater weight to such 
experience as the number of locations in- 
creases. It also provides a lower-than-average 
allowance for expense and profit than in 
rates for single locations. Approval of the 
plan ends a ten-month period in which there 
was no approved method of rating multiple 
location business in the state. 


Historically, contents of merchandise and 
the like, scattered in many locations in many 
states, had specialized rating treatment from 
the fire insurance business. Debits and 
credits were applied to each risk, reflecting 
its particular characteristics. Late in 1948, 
this established rating pattern was reversed 
through filing of a plan calling for rating on 
the basis of the average of specific location 
rates, abandoning all debits and credits. 
The latter proposal was rejected by the 
Insurance Department on the ground that 
it ignored the practical lessons learned in 
underwriting such business. It would have 
deprived hundreds of risks of credits en- 
joyed over the years and have increased 
their insurance costs without justification. 
Conversely, by removing debits from risks 
for which average rates were inadequate, 
the plan would have made it difficult for 
them to obtain insurance in domestic markets. 
The Escott Plan was evolved as a con- 
structive effort to meet the needs of the 
business for a flexible method of rating 
multiple location business. Although it has 
certain limitations, particularly in the han- 
dling of expense provisions, the plan was ac- 
cepted by the Department in recognition of 
its advantages in providing a workable under- 
writing procedure. Furthermore, the rating 


835 





organization has agreed to cooperate in a 
study of means and methods to arrive at a 
cost of handling business of this type. 

The Department has stressed the neces- 
sity for an orderly disposition of outstand- 
ing business, calling for careful observance 
of cancellation rules. The rating organiza- 
tion’s filing calls for application of normal 
short rate cancellation rules to business now 
on binders which is cancelled to take ad- 
vantage of the new rating plan. 


Workmen's Compensation 
Rate Reduction in New York 


New York employers received a reduction 
averaging 4.7 per cent in manual rates for 
workmen’s compensation insurance on Oc- 
tober 1, according to an announcement by 
Superintendent of Insurance Robert Dineen. 
The filing of reduced rates was made by the 
Compensation Insurance Rating Board, the 
official rate-making body, following months 
of study by both the Board and the Insurance 
Department. The rate reduction was brought 
about largely by an improvement in loss 
experience. Other contributing factors were 
the application of a “rate level adjustment 
factor” designed to give greater effect to the 
most recent experience, and offset 
for “off balance” 


constants and experience-rating plans. In 


factors 
due to loss and expense 
the opposite direction were increases in loss- 
development factors and the provision for 
expenses of the Workmen’s Compensation 
Board, 


increase in medical 


York law 


as well as an 


rates and New benefits 


Billfold Size License 
for New York Brokers 


The New York Department 
has announced a new simplified form to be 
used by the majority of insurance brokers 
in applying for renewal of their licenses on 
November 1. The form is no larger than 
a bank check, and applicants will answer 
only nine instead of the 
fourteen lengthy questions required in pre- 
vious years. 


Insurance 


short questions 
Brokerage firms doing busi- 
partnership or corporation 
form of license will continue to make out 
the long form of application. 


ness under a 
The use of 
card forms permits partial mechanization of 
several administrative operations and is a 
step forward in the simplification of the 
licensing procedure 
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Disability Benefit Law Clarified 


On October 3, 1949, State Superintendent oj 
Insurance Robert Dineen of New York is- 
sued a statement clarifying some of the 
questions that have arisen with reference 
to the new Disability Benefits Law. He 
stated that some employers are under the 
impression that if they wish to provide for 
the benefits by means of taking out an in- 
surance policy, such a policy must be taken 
out immediately. He emphasized the fact 
that no employer is required to take out a 
policy providing for disability payments 
prior to July 1, 1950, although he may do 
so if he desires. However, if an employer 
takes out a policy under which disability 
benefit payments are to be made prior to 
July 1, 1950, the employer, in the absence 
of agreements with employees or collective 
bargaining agreements, may not require con 
tributions from his employees prior to July 
1, 1950. 

Inquiries have also been received by the 
Insurance Department as to the premiums 
which will be in effect for disability ben¢ 
fit policies. Superintendent Dineen pointed 
out that under the Insurance Law a com- 
pany may not issue such a policy until the 
policy form has been approved by the In- 
surance Department and until the insurance 
company has filed with the Department th« 
rate of premium to be charged. ‘The In- 
surance Law authorizes the Superintendent 
to disapprove a policy form if the benefits 
to be paid are unreasonable in relation t 
the premium charged. No determinations 
have yet been made as to policy 
the premiums to be charged. 


rorms of 


Television Replacement Parts 
Coverage 


Massachusetts Bonding and_ Insurance 
Company has secured approval from the 
New York Insurance Department of a tele- 
vision parts and tubes replacement policy) 
and is writing the business for RCA Tele- 
vision Service Company. For the time being 
the policy will be written only in New York, 
where a recent opinion of the Attorney Gen- 
eral held that the parts replacement portion 
of the service contracts being used by tele- 
vision service companies is insurance and 
could not be written except by licensed 
insurers. 

The policy is written under the boiler and 
machinery section of the New York insur- 
ance law and is an adaptation of the boiler 
and machinery policy with the addition o! 


an endorsement. It insures the pertorm- 
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ance of the service company’s contract to 
the extent of parts and tubes replacement. 
The risks will be A-rated. The rate is so 
much per service contract, running from $1 
down, depending on the number of con- 
tracts and the management and character 
of the service company. The coverage also 
provides that on losses reported to the in- 
surer, the service company is charged the 
loss cost plus a conversion factor. The 
service company, acting as a trustee for the 
insured, arranges to set up a trust account 
in which are deposited the contract amounts 
with the insurer acting as joint trustee. By 
writing the coverage in this manner, the 
cost per contract will be nominal and is not 
expected to add to the television user’s 
service contract price. 


Tax Load of Insurance Companies 


Speaking before the American Life Con- 
vention’s forty-fourth annual meeting in Chi- 
cago during October, Mr. Robert L. Hogg, 
vice president and general counsel, pointed out : 
“In every discussion of taxation, often too 
much is said of the taxes which life insur- 
ance companies do not pay. It is extremely 
important that much be said of the taxes 
we do pay. For the calendar year 1948 the 
legal reserve life insurance companies of the 
United States paid $108,000,000 in premium 
taxes; $24,000,000 in other state taxes in 
addition to $19,000,000 in real estate taxes. 
Federal taxes amounted to $11,000,000, mak- 
ing an aggregate tax payment of $162,000,000.” 


Hemispheric Insurance Day 


the United 
Chamber of Commerce will sponsor annual 
observance of Hemispheric Insurance Day 


Beginning next year States 


throughout the Western Hemisphere. The 
day set is May 14, recommended by the 
Second Hemispheric Insurance Conference. 
Reporting to the Chamber’s board of direc- 
tors on the work of the conference, Mr. 
Jacobs, chairman, called attention to the fol- 
lowing favorable developments since the 
first Hemispheric Insurance Conference in 


New York in 1946: 


1. The Mexican government has with- 
drawn from the life insurance business and 
has sold its life insurance company to pri- 
vate interests. 


2. The Brazilian Congress has postponed 


the effective date of its law to nationalize 
workmen’s compensation insurance, and 
there is a possibility that the act may never 
become effective. 


News .. Articles . . Books 


3. Brazil has opened its ten-year-old na- 
tionalistic barrier against the entry of for- 
eign insurance companies and has admitted 
a United States fire insurance company, also 
clearing the way for admission of 
companies. 


other 


4. Two major United States insurance com- 
panies have commenced ceding small amounts 
of reinsurance to Latin American companies 
as a partial counterbalance to the normal flow 
of reinsurance to the United States. 


N.A.I.C. Officials 
Suggest Reinsurance Restrictions 


At the recent meeting of Zone 4 of the 
National Association of Insurance Commis- 
sioners at Milwaukee, two resolutions were 
adopted for submission to the N.A.I.C. 
for action at the December meeting in Gal- 
veston. One recommends that the proposal 
for the reinsurance of all, or substantially 
all, of the business of any life company 
licensed in more than one state be first sub- 
mitted for the consent or approval of the 
commissioners of all the states in which the 
companies are licensed. If this is imprac- 
tical or impossible, the approval should be 
given by three states, including the states 
of the companies involved and the state or 
states in which the company to be reinsured 
has the next largest volume of business in 
force. The committee shall be formed on 
call of the commissioner of the state in 
which the assuming company is domiciled 

The second resolution expresses disap- 
proval of the practice of reinsuring all or 
a substantial part of the business of a life 
company under agreement that pro- 
vides for payment from and out of gross 
premium income or from funds derived 
from the pledging of gross premium income, or 
otherwise than from funds which are over and 
above present or future normal stirplus re- 
quirements and repayment of which shall 
be apprdved when made by the appropriate 
commissioner. 


any 


Brookings Institution 
to Make Health Survey 


A two-year survey of medical and hos- 
pital care in this country has been initiated 
by the Brookings Institution. Many pro- 
posals have been introduced in Congress, 
ranging from the administration’s compul- 


sory health insurance program to federal 
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assistance to the states and to voluntary 
programs. At the same time, private agencies 
are promoting an expansion of private med- 
ical services, especially the “voluntary pre- 
payment medical care plan.” But most of the 
public discussion is being conducted on an 
emotional basis, and citation of facts is 
usually unreliable and misleading. It was 
the lack of reliable and comprehensive data 
as to the extent to which medical care is 
now available to the people of the United 
States that limited the scope of last year’s 
preliminary survey by the Brookings In- 
stitution, entitled “The Issues of Compul- 
sory Health Insurance,” and which recom- 
mended strongly against the enactment of 
any system of national compulsory health 
insurance, 


Plans for the present investigation call for 
the publication of results in two volumes. 
The first part of the study, under the head- 
ing of “availability,” will be a comprehen- 
sive, descriptive and statistical report de- 
signed to make available reliable data on 
the extent of medi¢al care and the existing 
and potential provisions for meeting the 
cost through insurance or prepayment plans, 
and in the case of those who cannot pay, 
through public services or private philan- 
thropy. The second volume will contain 
an evaluation of the numerous plans now 
in operation and those proposed. It will 
deal with the issues of public and private 
policy and will indicate the means by which 
adequate medical care can best be provided. 


ARTICLES 


“The Source of National Service Life In- 
surance Dividends.” Dan M. McGill. The 
Journal of the American Society of Chartered 
Life Underwriters, 3924 Walnut Street, Phil- 
adelphia 4, Pennsylvania. December, 1949. 

The $2,800,000,000 NSLI dividend to be 
distributed to sixteen million veterans in the 
next few months amounts to a refund of 
eighty-five cents of each dollar of premium 
collected at the younger ages, and to an 
over-all of seventy per cent of the premiums 
paid to the Veterans Bureau by service men 
and women. This special dividend is, in 
effect, a huge government subsidy and is 
made possible because the government paid 
all death claims that could be traced directly 
or indirectly to the extra hazard of service. 
The author suggests that it would 
more logical that the government’s liability 
be determined by a formula which would 


seem 
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measure excess mortality in terms of the 
extent to which total mortality exceeds the 
underlying peacetime mortality. If it js 
found that the government is bearing more 
than its fair share of mortality costs, appro- 
priate steps should be taken to remedy the 
situation. 


“Mutual Investment Funds.” William D 
Carter. Harvard Business Review, Gallatin 
House, Soldiers Field, Boston 63, Massachu- 


November, 1949, 


The rate of growth of mutual investment 
funds has been so impressive in the last few 
years as to warrant a re-evalution of their 
status, Mr. William Carter, who is associ- 
ated with the Keystone Company of Boston, 
declares. The need for critical examination 
is all the greater because of the widespread 
recognition they have now attained and the 
accompanying controversy about them. The 
industry has been regarded as having no 
growth limitations and to be a cure-all for 
our present equity and venture capital prob- 
lem. On the other hand, their ability to 
weather a period of drastic economic change 
has been questioned, as has the quality of 
their management and their record of in- 
vestment results, 


setts, 


The assets of the eighty-seven mutual 
investment funds have tripled in less than a 
decade, increasing from $500,000,000 in 1940 
to more than $1,500,000,000 by the end of 
the second quarter of 1949. The number of 
shareholders has increased during this pe- 
riod from 300,000 to 725,000. While this 
record of growth is impressive, the portion 
of national savings absorbed has not been large. 


Mr. Carter believes that of greater future 
significance is the fact that the mutual in- 
vestment funds in 1947 and 1948, and par- 
ticularly in the period following the national 
elections in 1948, continued to show a steady 
increase in new capital paid in. This was a 
period in which general investor interest 
in securities declined. 

The article discusses in detail the way 
mutual funds function and the pros and cons 
of their services to investors. Mr. Carter 
emphasizes the importance of the choice of 
proper funds, pointing out that all mutual 
funds are not suitable for all types of in- 
vestors or purposes and that there is a dif- 
ference between the use of such funds by 
fiduciary investors or institutional investors 
and by personal individual investors. 

In general, Mr. Carter concludes that be- 
cause of their self-imposed limitations mu- 
tual funds do not now nor are they likely in 
the future to contribute to venture-capital 
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needs, except to the extent that they may 
one day indirectly be instrumental in re- 
awakening mass interest in the securities 
markets. They do not exert a force of great 
consequence on the American economy, at 
least not to the same degree as do large 
financial institutions such as insurance com- 
panies and banks, because they have not had 
the same number of years in which to de- 
velop. Mr. Carter believes that mutual funds 
offer a needed investment service, psycho- 
logically geared to the times and the future, 
and that the industry has every opportunity 
to become well-known to the American pub- 
lic as a whole, provided the quality of its 
product continues at its present high standard. 


BOOKS 


Longevity 

Length of Life. Louis I. Dublin, Alfred 
J. Lotka, Mortimer Spiegelman. The Ronald 
Press Company, 15 East 26th Street, New 
York 10, New York. Revised edition. 
1949. 379 pages. $7. 

From time immemorial, the length of the 
human life span has been a topic of keen 
interest. In the brief period of almost four- 
teen years since the first edition of this 
book was published, marked progress has 
been made in the health and longevity of 
the American people. These gains reflect 
essentially the great advances in scientific 
achievement and in the standard of living 
that have characterized this period. The 
authors have interpreted the new develop- 
ments in health and longevity in the light 
of the growing volume of evidence that has 
become available, using the facilities of one 
of the outstanding statistical offices in the 
insurance business,to analyze the basic con- 
tributions in vital statistics, public health 
and medical science as they bear on longevity. 
The range of material presented includes 
the relationship between longevity and family 
history, marital status, biological influences, 
body build, physical condition, medical his- 
tory and occupation. 

Life tables have a particular application 
in life insurance and the related fields of 
annuities, pensions, and compensation for 
injury to life or limb, and sometimes in 
certain questions arising in connection with 
the settlement of estates. Here they apply 
to special groups of persons, as distinguished 
from the general population. Their primary 


function is to supply the requisite informa- 
tion for the computation of premiums and 
dividends for various forms of life insurance 


News . . Articles . . Books 


policies and annuities, for the valuation of 
those liabilities of life insurance companies 
that involve life contingencies, and to estab- 
lish estimates of the cost of pension schemes. 
A chapter entitled “Life Tables Based on 
the Experience of Life Insurance Companies” 
traces the evolution of these life tables and 
describes those currently in use in detail. 
This is followed by a chapter on “Life 
Table Construction,” which describes a new 
short-cut method of computation which 
should be useful to students of population 
and public health, who do not have the 
need, time or skill for the more refined and 
exacting procedures. 


A chapter entitled “Application of the 
Life Table to Economic Problems” describes 
the application of the life table to the life 
insurance business in forming a basis for 
the calculation of premiums, in estimating 
the money value of a man to his dependents, 
and recently its use in studying the depreci- 
ation and replacement needs of physical 
property. 


contains two new 
The first of these, “Biological 
Factors Influencing Longevity and Mor- 
tality,” describes quantitatively the life 
hazards confronting the unborn and the 
newborn child and its mother. The second 
new chapter, “Forecasts of Mortality and 
Longevity,” deals with a comparatively new 
field of investigation which is of particular 
importance in connection with estimates of 
future population. This chapter also in- 
cludes an account of “generation” life tables. 


This revised edition 
chapters. 


The Appendix contains a valuable and 
complete collection of life tables for popu- 
lation of different countries or geographic 
sections and life tables relating to the mor- 
tality experience of insurance companies. 


Students of population problems, those 
in the public health field, the medical pro- 
fession, actuaries and vital statisticians are 
bound to find this volume a valuable study. 


Insurance Administration 


Buying and Administering Corporate In- 
surance. Russell B. Gallagher. Research 
Report Number 15, American Management 
Association, 330 West 42nd Street, New 
York 18, New York. 1949. 123 pages. $3.75. 


Today there are fewer than 400 trained 
professional insurance administrators in this 
country. In many instances, insurance mat- 
ters are handled by executive officers as a 
supplementary duty. This research report 
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by the American Management Association, 
the first analysis of corporate insurance 
management practices, was based on a 
questionnaire survey of 226 representative 
member companies in the financial, manu- 
facturing, service and public utility fields. 
The questionnaire was supplemented by case 
studies and interviews with leading insurance 
buyers, brokers and carriers. 


The Association arranged for this study 
because of the large number of requests it 
had received for information on the organ- 
ization of corporate insurance administration 
and on the practices to be followed in 
planning and maintaining insurance pro- 
grams. The study covers methods of deter- 
matters, the 
organization of the insurance department, 
its position in the company structure, its 
relationship to top management and to other 
departments, and the procedures used in 
handling day-to-day insurance problems, in- 
cluding losses. The report was prepared by 
Mr. Russell B. Gallagher, AMA insurance 
vice president and manager of Philco Cor- 
Insurance Department. 


mining policy on insurance 


poration’s 


The survey revealed that the growing 
trend toward the employment of specialists 
for the administration of insurance buying 
is particularly evident among the larger 
companies. Many of the smaller companies 
also employ full-time administrators. The 
number of persons required to handle in- 
surance buying ranges from one in the smaller 
companies to as high as twenty in some 
firms with assets of over $75 million. In 
forty-eight per cent of the cases insurance 
management is a function of the treasurer’s 
department; in four per cent of the cases, 
the corporation president supervises insur- 
matters; in the remainder the juris- 
diction is given to a vice president, to the 
secretary, to the controller, or to some other 
executive officer. A few firms reported that 
they had obtained excellent with 
insurance committees, composed of two or 
three of the top officers and the full-time 
insurance administrator. Among the bene 
ficial effects reported were extra drive behind 


ance 


results 


safety programs, better relationships between 
departments and increased insurance knowl- 


edge throughout the organization, 


Many of the companies employed inde- 
their fire 
others made 
agreements 

\ sizable 
group used book values despite the conse- 


appraisers to establish 

values, and 
their own appraisals or arrived at 
with the carriers on their values 


pendent 


msurance MANN 


quent danger of large insurance losses. On 
the matter of outside consultants, opinion 
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was divided. One third were favorably im- 
pressed and considered the costs reasonable 
for the results obtained; another third held 
the opposite opinion; and the remainder of 
those who utilized such services volunteered 
no opinion. 


Other matters covered in the survey include 
such subjects as coverages which are com- 
monly self-insured, use of retrospective rating 
plans for workmen’s compensation and public 
liability, placement of coverage with dif- 
ferent reports to top 
management, methods by which losses are 


types of insurers, 
adjusted, and reports and periodicals found 
useful by insurance administrators. 

It is believed that this report constitutes 


a significant summary and contribution to 
insurance literature. 


Employee Benefit Survey 


The Midwest Survey of Employee Benefit 
Pians. Publication No. 62. August, 1949 
Research Council for Economic Security, 
111 West Jackson Boulevard, Chicago 4, 
Illinois. 44 pages. 


What percentage of firms employing one 
hundred or more workers in Chicago, Min- 
neapolis-St. Paul, a. Pittsburgh, 
Cleveland and Detroit have employee benefit 
plans providing either for life insurance, 


Louis, 


pension and retirement, prepaid hospitaliza- 
tion, prepaid surgical benefits, prepaid medical 
care, organized cash sickness or paid sick 
W hat 


covered under such pfans? 


leave? employees is 
For what per- 


the employer 


percentage of 
centage of employees does 
bear over fifty per cent*of the cost of such 


plans? What percentage of such plans are 
carried by insurance companies and what 
another type of carrier: 


percentage with 


The answers to these and other statistical 
questions appear in this recent publication 
Research Council for Economic 


1948, the 


tremendous strides had been 


ol the 


Security. In Council, realizing 
that 
the emplovee benefit field, but possessing 


to the extent of 


made il 
no knowledge as expansion, 


undertook a survey of six midwest metro 


politan areas. The cities that were selected 
were felt to be representative because of the 
number of workers and types of industries 
involved. Questionnaires were sent to em 
plovers of labor in these cities and responses 


were received from thirty-four per cent 0! 
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those contacted. These employers employed It is clear that voluntary benefit plans 
practically two million workers. have grown to a_ tremendous stature. 
Nevertheless, as this survey points out, the 
growth is not going to stop until it is settled 
as to whether the government or the volun- 
tary association is to be the center of admin- 


rably im- 
easonable 
hird held This survey synthesizes the returned 
questionnaires. The bald results are set 
forth in illuminating charts in addition to 
the obvious conclusions that the editors 
draw from them. While it is probably true istration. The answer to that will determine 
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ds ~ Just like decorating the tree, or hanging up the stocking, 
oyees 1S the gay and friendly Christmas Seals have become part of 
hat per- the Yuletide ritual in millions of homes throughout America. 
mployer They're Santa’s biggest bargain — because they give so 
of such much for so little. 
ie el They give added protection to family, friends, and the 
ians are al ity against tuberculosis. A 1 si ‘e 1904 they 
1 wi entire community against tuberculosis. And since 1! 1e) 
ne what have helped to spare more than 100,000 lives a year. 
carrier: You can help Santa help you — by supporting this once-a- 
idianial year _— for the year-round program of prevention and 
itatistica control carried on by the National Tuberculosis Association 
blication and its affiliates. 
conomic So, please, buy and use Christmas Seals — send in your 
realizing contribution, today. 
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ane Buy Christmas Seals 
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three years. The plan is the culmination of 
discussions which have been going on be- 
tween representatives of the insurance com- 
panies and the government since 1947, 


aoe Uniform Simultaneous Death Act, 
in force in Tennessee, with the presump- 
tions that it creates, may operate to defeat 
the intention of an insured in taking ad- 
vantage of the maximum marital deduction 
permitted by the Internal Revenue Code. 
The author of our first article—“Simultane- 
ous Death and the Marital Deduction’— 
graphically sets forth the problem and makes 
a concrete suggestion to be used in the 
phraseology of insurance policies that will 
prevent the difficulty from arising. 


( FFHAND, the layman wouldn’t think 

that it was too difficult to determine the 
date that the relationship of insurer-insured 
came into being. ‘Look at the policy,” he 
would say. According to “The Effective 
Date of the Contract” (at page 803), court 
decisions on the subject dispel any over- 
confidence as to the answer in the coun- 
selor’s mind, Each case presents individual 
facts and circumstances—conditions prece- 
dent governing the time at which the actual 
relationship comes into being. 


ACCORDING to Mr. Withington, the 
/Mauthor of “The Good Faith Element in 
Litigating a Claim” at page 799, Oklahoma 
has the support of several other jurisdictions 
when it holds that the insurer’s good faith 
is the determining factor in deciding that a 
company shall be liable for a judgment against 
the policyholder in excess of policy limits. 


oe AUTHOR of “A Caveat to Sur- 
geons,” at page tells us about a 
recent Pennsylvania case holding that a 
surgeon may be liable for the acts of others 
under his control during the course of an 
operation, and holds that it is indicative of 
a current trend in the laws to hold liable 
those who control and supervise the instru- 
mentalities which may cause injury to per- 
sons “unable to fend for themselves 

an argument for the extension of the rule 
of res tpsa loquitur 


795, 


” 


Responsibility Laws and 
Insurance may right many 
ot the wrongs done the public by automo- 
bile drivers. But they don’t solve the 
sixty-four dollar question presented by un- 
collectible judgments and hit-and-run cases 
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JAINANCIAL 


Compulsory 


| A REPORT TO THE READER—Continued from page 786 


anywhere nearly so satisfactorily as does an 
Ontario law. The author of “Hit-and-Run 
Insurance,” which appears at page 813, 
makes out a good practical case for the 
enactment of similar laws in this country, 


\ J] HILE IT IS OFTEN platitudinized 

that an insurance company is no 
better than its adjusters, the article, “Arbi- 
trating Casualty Claims,” at page 815, indi- 
cates how much casualty insurers are taking 
the truth of the saying to heart. According 
to the author, who has observed from the 
“ringside” for five years, companies have 
accomplished much of the goal set forth 
in the preamble to the inter-company agree- 
ment governing amicable settlement of 
claims, i! e., “Whereas, it is the desire of 
our respective companies to continue to 
improve claim service, to afford relief to the 
courts, to prevent litigation of disputes, 
and to enhance the confidence of 
the public in our institutions F 


TMHERE are many pitfalls for the mort- 

gagor, mortgagee and insurer in the loss 
payable clauses of insurance policies. The 
author of “Some Payment Problems Under 
Payable Provisions” at page 819 
exposes a great many of them and poses 
some very interesting suggestions for avert- 
ing the difficulties. 


Loss 


| \ THAT is your score? In the first 
case, the court held that the express 
| agency was under no duty to ascertain 
the competency of the consignee to re- 
| ceive the shipment, unless it had reason 
| to believe that the contents would be 
| dangerous. Here the 
| marked “fireworks,” 
| uncommon in 


shipment was 
a commodity not 
commerce and not un- 
commonly possessed by thirteen-year- 
old boy Ss. Bruskas, etc., et al. v. Railway 
Express Agency, Inc. United States 
Court of Appeals for the Tenth Circuit. 
February 7, 1949. 16 CCH NEGLIGENCE 
CAsEs 737. 

The court in the second held 
the parent responsible because he had 
not only failed to restrain the 
when informed of their plan, but had 
countenanced, abetted and encouraged 
the prank by telling them that he would 
pay half the costs if they got into trou 
ble. Sharpe v. Williams, Kansas Su- | 
preme Court. February 9, 1889. 
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e, “Arbi- 
315, indi- 
re taking 
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irom the § Selected Decisions from All Jurisdictions Involving Negligence (page 843), 


me Same Life, Health and Accident Insurance Contracts (page 853), 


set forth 


ly agree- Automobile Policies (page 856), and Fire and 


a 7 Casualty Contracts (page 862), as Reported 
pea = by CCH INSURANCE LAW REPORTS 
disputes, 

lence of 
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1e mort: NEGLIGENCE Unmarked Door to Stairway— 
the loss Child Bitten by Stallion Garage Invitee Injured 


es. The 
is Under Plaintiff’s twelve-year-old daughter suf- 
age 819 §f fered the loss of two fingers as the result of 
1d poses §f being bitten by a stallion owned by defend- 
or avert- § ants. The girl had been feeding sugar to 
the horse in his boxstall. During a recess 
of the trial, plaintiff's father and her attor- 
neys visited the barn where the horse was 
stabled. When the trial reopened the next 
morning, plaintiff's father was permitted to 
testify as to the stallion’s vicious actions. 
Defendant claimed that the admission of 
this evidence was error. The court held that 
where a person has suffered injuries because 
of the act of an animal, subsequent conduct 
of that animal may be admitted as evidence 
tending to show a vicious disposition and 
i“) a fixed habit on the part of the animal. 
ailway Although the court strongly admonished 
States against the practice of permitting an’attor- 
ircult. ney, where he knows in advance of trial that 
IGENCE important testimony will have to be pro- 
vided by him, acting as both witness and 


Plaintiff, desiring to rent a taxicab, en- 
tered defendant’s garage through a door 
from the street, took one step in the dark- 
ness and fell down a flight of stairs, sustain- 
ing injuries. The court held that defendant 
was negligent in permitting two doors of the 
same size and general appearance to remain 
unlocked, through one of which it invited the 
public to enter for the purpose of transact- 
ing business, without any sign or notice to 
indicate which was the proper door to enter, 
and with the other door opening into a place of 
immediate danger. The court refused to hold 
that plaintiff was guilty of contributory 
negligence as a matter of law. Plaintiff 
stated that when she opened the door she 
took one step and fell down the stairway. 
The door, when opened, extended beyond 
the first step of the stairway. The reason- 
able inference is that plaintiff, with one hand 
on the knob placed one foot in the door- 
way, and that the next step or advancement 
of the other foot took her to the first step 
of the stairway. It was a reasonable infer- 
ence that the opening of the door, the step 
from the street into the doorway and the 
velop where an attorney may be compelled next step into the stairway were for all prac- 
to testify in order properly to protect his tical purposes simultaneous acts. Judgment 
client's interests. Judgment for plaintiff was for plaintiff was affirmed—Giliberto v. Yellow 
afirmed.—Hagerty v. Radle et al. Minne- Cab Company. United States Court of Ap- 
sota Supreme Court. May 27, 1949. 17 CCH  peals for the Seventh Circuit. October 18, 
NECLIGENCE CAsEs 29, 1949. 17 CCH NEeEGLiceNce Cases 398. 
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WHAT THE COURTS ARE DOING 


Malpractice—Improper Treatment 


Plaintiff, who suffered from hemorrhoids, 
consulted his family physician, who found con- 
gestion and inflammation and gave him some 
palliative medicine and discussed ultimate 
surgery. The medicine did not relieve the 
pain, and as plaintiff did not wish to undergo 
surgery, he consulted defendant, who held 
himself out as a nonsurgical practitioner. He 
was treated by an associate, who gave plain- 
tiff a rectal hypodermic injection. Two days 
later defendant gave him a similar injection. 
At this time he found evidence of the start 
of an abscess, and two days later, upon find- 
ing the abscess well advanced, advised 
plaintiff that he should have it opened and 
after the abscess had cleared to return for 
the treatment for hemorrhoids. Plaintiff re- 
turned to his family physician, who opened the 
abscess. The pain was relieved, but a fistula 
developed and refused to heal, requiring fur- 
ther surgery. It was conceded that the evidence 
sustained the finding of malpractice. The 
question was whether the improper treat- 
ment caused the damage. While there was a 
possibility that the inflammation which the 
patient had when he consulted defendant 
might have developed into the ischio-rectal 
abscess, it was more probable that the ab- 
scess was caused by the injection which 
introduced bacteria below the surface of the 
inflamed area. Under the doctrine of respond- 
eat superior, defendant was liable for the acts 
of his salaried assistant whom he identified 
with himself in describing treatment given to 
plaintiff. Judgment for plaintiff was affirmed. 

Heimlich v. Harvey. Wisconsin Supreme 
Court. Filed October 11, 1949. 17 CCH 
NEGLIGENCE Cases 393. 


Leg Caught in Revolving Door— 
Storekeeper’s Liability 

The eleven-year-old plaintiff sustained in- 
juries when her right leg caught between 
the outer edge of a wing and the concave 
frame of a revolving door at the entrance 
to defendant’s department store. Her mother 
entered one of the four compartments of the 
door and, by taking hold of a bar on the 
wing in front of her, stopped the revolution 
of the door. The daughter had started to 
enter the next compartment, when the door 
started to revolve again, and her right leg 
was caught between the edge of the wing and 
the door frame. The mere presence of a crowd 
entering or leaving a store does not, in itself, 
constitute actionable negligence. The record 
was barren of any evidence indicating that the 
actions of the crowd, if there was 
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al crowd, 


NEGLIGENCE 


were out of the ordinary or such as to endanger 
the safety of the customers entering or leay- 
ing the store. Revolving doors are now g¢ 
common that in any ordinary case the pres- 
ence of attendants to assist the users safely 
through is not a legal duty. There was no 
evidence that the mechanism of the door 
was improper, defective or dangerous prior 
to the accident. Nor were plaintiffs aided 
by the res ipsa loquitur doctrine. In order 
to set the rule in operation, “The thing 
causing the accident must have been under 
the control of the defendant or his servant 
at the time of the accident.” Although de- 
fendant had general management of the 
door, the actual control of its movement at 
the time of the accident was in others who 
were using it. A judgment for defendant 
was affirmed, the court holding that the 
accident occurred because plaintiff did not 
get her leg inside the door quickly enough— 
Den Braven, etc., et al. v. Meyer Brothers 
New Jersey Supreme Court. Filed Febru- 
ary 28, 1949. 17 CCH NEGLIGENCE Cases 401, 


Federal Tort Claims Act—Wrongful 
Death of Tenant from Flea Bite 


Plaintiff's husband was a tenant in one 
of twenty-two three-story dwellings, which 
were leased in June, 1943, to the Federal 
Public Housing Authority for a nominal 
rental to aid the government in the pressing 
need for housing for defense workers in the 
Baltimore area during the war. During the 
period of government control the wooden 
floors of the cellars were honeycombed with 
rat burrows, and the garbage from the apart- 
ments frequently overflowed the delapidated 
uncovered containers and spilled upon the 
floor. Janitor service was inadequate, and 
as a result large rats frequented the cellar. 
Plaintiff's husband died of endemic typhus, 
a disease transmitted by the bite of a flea 
from an infected rat. The trial court dis- 
missed the complaint against the United 
States, holding that although negligence was 
proved, the evidence did not sufficiently es- 
tablish that death was caused thereby, that 
typhus is a comparatively rare disease and 
that plaintiff’s husband’s death from the dis- 
ease was not a foreseeable consequence of 
defendant’s negligence. The reviewing court 
reversed, holding that evidence of the failure 
to furnish sufficient janitor service and fail- 
ure to make repairs to exterminate the rats 
was sufficient to sustain the claim that such 
negligence was the proximate cause of death. 
—State of Maryland, for the Use of Pumph- 
rey, etc. v. Manor Real Estate and Trust 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 


TS 


Company et al. United States Court of 
Appeals for the Fourth Circuit. August 2, 
1949. 17 CCH NEGLIGENCE CASEs 260. 


Engine Sideswipes Tender 
Wilful and Wanton Conduct 


Plaintiff’s husband secured a pass from 
defendant railroad for his wife to visit an 
ill relative in Arkansas. She sustained in- 
juries when defendant’s passenger train en- 
gine sideswiped defendant’s freight engine 
tender on a switch track. Under federal 
law, Which applied, defendant was not liable 
unless it was guilty of wilful and wanton 
negligence. Plaintiff submitted her case on 
the hypotheses that the conductor of the 
freight train knew that a superior train was 
approaching, but improperly lined the switch; 
that a proper inspection would have re- 
vealed that he had improperly lined the 
switch; and that the freight train crew failed 
to sound a whistle or give signals or warn- 
ings. The freight train conductor admitted 
that he had made a mistake in lining the 
switch, but thought that it was lined up 
properly. Although defendant's agents were 
concededly negligent, their negligence was 
not such as to make a submissible case on 
the hypothesis that their conduct was wilful 
and wanton. Judgment for plaintiff was re- 
versed.—Plant v. Thompson, Trustee, Mis- 
souri Pacific Railroad Company. Missouri 
Supreme Court, Division One. June 13, 1949. 


Modified July 11, 1949. 17 CCH NEGLIGENCE 
Cases 81. 


Trouser Leg Caught in Spraying 
Machine—Farmer’s Liability 


Plaintiff, a laborer on defendant's farm, 
was operating a large spraying machine and 
spraying the fruit trees in the orchard. The 
energy for the spraying machine came from 
a farm tractor by means of a power “take 
off” attachment from the tractor to the 
spraying machine. Plaintiff’s trouser legs 
became caught in a revolving shaft and his 
leg was seriously mangled, requiring ampu- 
tation below the hip. Plaintiff alleged that 
the square shaft had unnoticeable projec- 
tions which were unguarded. Defendant 
asserted that if’ the projections were un- 
noticeable to plaintiff, who put the attach- 
ment from the tractor to the spraying ma- 
chine and handled the shaft in doing so, 
then there was no reason for the projections 


Negligence 


to be observed by defendant, who never 
actually operated the machine. A summary 
judgment for defendant was reversed, since 
the question of defendant’s negligence in 
failing to instruct and to warn plaintiff that 
there was a guard for the power machine 
was a question for the jury.—Welch v. Cor- 
rigan. Wisconsin Supreme Court. Filed June 
7, 1949. 17 CCH NEGLIGENCE CASEs 8. 


Paralyzed Man on Railroad 
Tracks—Discovered Peril 


Defendant railroad’s brakeman discovered 
plaintiff Grissom's decedent lying in the rail- 
road yards in an intoxicated or otherwise 
paralyzed condition. He asked an invitee, 
plaintiff Simons’ decedent, to remove the 
helpless Grissom from the tracks. Both 
men were killed by backing railroad cars. 
Defendant, through its employee, knew that 
there was a paralyzed, helpless man lying 
next to a rail in its freight yards, on a dark 
and stormy night, with trains going back 
and forth. It invited Simons, who was a 
small man, to enter these dangerous yards 
to perform the arduous duty of removing 
the heavier paralyzed man from this position 
of danger, knowing that other sections of cars 
were passing back and forth, without taking 
any precautions whatever for Simons’ safety 
while performing this service for defendant. 
Whether this constituted full compliance 
with its duty to exercise all reasonable care 
for the safety of its invitee was a question 
of fact properly submitted to the jury for 
its determination. It was conceded that 
Grissom was a trespasser and that he was 
guilty of negligence in being in defendant’s 
railroad yards next to the rail in his intoxi- 
cated condition. But one is not barred from 
recovery where his antecedent negligence 
has placed him in a position of peril if his 
peril is discovered in time to prevent injury 
and the one charged with liability thereafter 
fails to exercise ordinary care to avoid in- 
juring him. Where employees of a railroad, 
other than those operating its trains, dis- 
cover a person, known to them to be so 
intoxicated or otherwise disabled as to be 
unable to care for himself, in a position 
of danger on or near the tracks, they owe 
him the duty either to remove him from 
the place of danger or to exercise at least 
reasonable care to avoid injury to him from 
moving trains. The case was properly sub- 
mitted on the doctrine of discovered peril. 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 
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Judgment for plaintiffs was affirmed.—St. 
Louis-San Francisco Railway Company v. 
Simons, Admr., et al. United States Court 
of Appeals for the Tenth Circuit. Filed Au- 
gust 8, 1949. 17 CCH NEGLIGENCE CAsEs 242. 


Malpractice— 
Disfiguring Plastic Surgery 


Plaintiff, a woman fifty years of age, a sub- 
ject of England where she is a dress designer, 
contacted defendant concerning plastic sur- 
gery to her breasts and abdomen. For the 
sum of $2,000, he agreed to raise her breasts 
and to remove a scar and excessive skin on 
her abdomen. From the photographs taken 
of plaintiff's body before and after the sur- 
gery, the jury could have found that there 
was definite disfigurement. There was an 
ugly, wide, jagged scar extending from the 
pubes to a point several inches above the 
waistline; her abdominal area was distorted 
to the left; one of her breasts was consid- 
erably higher than the other; both breasts 
were out of line, giving them a ludicrous 
appearance; and as a result of the surgery, 
plaintiff has a malignant growth in her 
breasts, There was evidence that the method 
adopted by defendant was not that com- 
monly adopted by doctors of ordinary skill, 
and, even if it were, it had been used in such 
a manner as to demonstrate a lack of ordi- 
nary care and skill. A verdict of $115,000 
was not deemed excessive, since plaintiff suf- 
fers constant pain, humiliation and disfigure- 
ment. Judgment for plaintiff was affirmed. 
—Gluckstein v. Lipsett. California District 
Court of Appeal, First District, Division 
One. August 19, 1949. 17 CCH NEGcLI- 
GENCE CAsEs 344. 


Damages— 
Post-Traumatic Psychoneurosis 


Plaintiff wife was a passenger on defend- 


ant’s train when it was wrecked. She sus- 
tained a fracture of the ankle, which healed 
completely and perfectly. But her main 
claim for damages arose from the fact that 
ever since the accident she has been subject 
to a post-traumatic psychoneurosis. She is 
neurologically and physically sound, but 
noises and visual impressions which recall 
to her the wreck and its immediate conse- 
quences produce in her a condition almost 
like hysteria. She exhibited this condition 
on the stand while she was testifying, and 
it was with difficulty that her testimony was 
concluded. On subjects and conditions not 
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related to the accident, she appeared to be 
perfectly normal. A medical expert testified 
that the condition is probably permanent, 
The jury awarded plaintiff wife $25,000, none 
of which could represent pecuniary loss, and 
awarded plaintiff husband $2,650 for loss of 
consortium and medical expenses. On ap- 
peal, the court was of the opinion that since 
plaintiff wife’s physical injuries healed quickly 
and perfectly, and since she has gained 
weight since the accident, the verdict was 
excessive and should be reduced to $17,500. 
—Fekete et vir v. Pennsylvania Railroad 
Company. United States District Court, 
Eastern District of New York. July 15, 
1949. 17 CCH NEGLIGENCE CAsEs 275. 


Beverage Bottle Explosion— 
Bartender Injured 


Plaintiff, a bartender employed by a cater- 
ing company, was transferring a bottle of 
beer from its case to a tub of ice-cooled 
water when the bottle broke with a pop, 
resulting in the loss of his left eye. There 
was evidence that in 1945 about sixty per 
cent of the bottles used in bottling defend- 
ant’s beer were old or used. The assistant 
bottle-shop superintendent testified that from 
fifty to sixty bottles per month blow up 
after they are filled and that the workers 
on the production line and the men handling 
the cases are all required to wear safety 
glasses. He also stated that tests were made 
by glass experts to determine whether the 
bottles could go through a cooling process 
without a nick in them, but that the test is 
a sample one. A consulting physicist, testi- 
fying as an expert, stated that in his opinion 
there was a latent defect in the bottle which 
was triggered off by the change of tempera- 
ture and that the tests used at defendant's 
plant were not sufficient to fracture every 
bottle that was not perfectly sound. Plaintiff 
presented a prima-facie case of negligence 
sufficient to permit reliance by him on the 
res ipsa loquitur doctrine. Therefore, judg- 
ment of nonsuit was reversed.—McClelland 
v. Acme Brewing Company. California Dis- 
trict Court of Appeal, Second District, Division 
One. July 1, 1949. 17 CCH NBGLIGENCE 


Cases 251. 


Failure to Extinguish Fire— 
Municipality's Liability 
The six-year-old plaintiff stepped into 4 


pile of debris in a dug-out basement in his 
neighborhood. The boy sank into burn- 
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rere cern 


ing coals and embers beneath the surface 
of the debris shortly after an attempt by 
the city fire department to extinguish the 
fire. The boy’s leg and foot were seriously 
burned. The trial court sustained defendant’s 
demurrer, and the reviewing court affirmed. 
In the absence of a statute imposing lia- 
bility, a city is not liable for the negligence 
or misconduct of its officers or employees 
in the performance of governmental func- 
tions as distinguished from its liability for 
such acts in its proprietary or quasi-private 
capacity. It is well settled that in the mainte- 
nance and operation of its fire department 
acity is acting in its governmental capacity. 
The allegations. of the petition were insuf- 
ficient to bring the case within the attractive 
nuisance doctrine. The city did not create 
or maintain the fire. Its fault, if any, con- 
sisted in the failure to use the requisite 
care in remedying a condition otherwise 
created, for which it was not liable.-—Rhodes, 
etc. v. City of Kansas City. Kansas Supreme 
Court. Filed July 9, 1949. 17 CCH NEeEctI- 


GENCE CASES 252. 


Anesthetized Patient Injured— 
Malpractice 


Plaintiff brought action against several 
nurses and doctors who had been in attend- 
ance upon him while he was under an anes- 
thetic in the performance of an appendectomy, 
and against the owner of the hospital as em- 
ployer of certain of the other defendants. 
Plaintiff testified that prior to the operation 
he had never had any pain in or injury to 
the right arm or shoulder and that he had dis- 
covered this injury after awakening from 
the anesthesia. Plaintiff’s medical experts 
and an independent expert appointed by the 
court all testified that in their opinion the 
injury was traumatic. Defendants’ experts 
Were as strongly of the opinion that the 
condition was the systemic product of some 
infection. On the first appeal, the court held 
that proof of the receipt’of a traumatic in- 
jury during the unconsciousness of anes- 
thesia was sufficient to make a prima-facie 
case against defendants under the res tpsa 
loquitur rule. All of the defendants except 
the owner of the hospital testified that while 
they were present they saw nothing occur 
which could have produced the injury. Upon 
this evidence, defendants argued that the 
pPrima-facie case was overcome, and further 
argued that since all of them were not pres- 
ent at all times during the operation, all 
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could not be held liable except by pure 
conjecture. Where there are several defend- 
ants, and there is a division of responsibility, 
all those who had any control over the in- 
strumentality which might have caused the 
injuries may give an explanation of their 
conduct. Judgment for plaintiff was af- 
firmed, the court holding that it was not 
satisfied that any of the defendants had met 
the prima-facie case against them.—Ybarra. 
v. Spangard et al. California District Court of 
Appeal, Second District, Division One. July 20, 
1949. 17 CCH NEGLIGENCE CasEs 266. 


Ship Passenger’s Friend Injured— 
Owner's Liability 


Plaintiff sustained injuries while on one 
of the decks of defendant’s ship where she 
had gone to bid good-by to a friend who was 
a passenger. On her way off the boat, she 
tripped on a loose strip of brass connecting 
two rubber mats, fell and was injured. She 
possessed no pass to board the ship and 
was not asked to present one. The question 
for decision was whether there was evidence 
warranting a finding of an implied invitation 
to board the ship because of which defendant 
owed to plaintiff a duty to use reason- 
able care to keep the premises in a reason- 
ably safe condition for her use. Such an 
invitation is not implied by merely tacit 
assent to the use of the place. In the case 
of a business visitor, there must be a real 
or apparent intent on the part of the invitor 
to benefit in a business or commercial sense 
and an intent on the part of the invitee to 
enter upon the premises for a purpose con- 
sistent with that of the invitor. Plaintiff had 
no intent to engage in business with the 
shipowner, and the accrual of a possible 
incidental benefit to the shipowner from 
permitting its passengers to have friends 
visit them was not sufficient to convert 
plaintiff into a business visitor. Since there 
was no evidence that plaintiff was impliedly 
invited to board either as a business visitor 
or as a friend of the passenger, judgment 
for defendant was affirmed.—Zata v. “Ttalia” 
Societa Anonyma di Navigazione. Massachu- 
setts Supreme Judicial Court. Suffolk. July 
14, 1949. 17 CCH NEGLIGENCE Cases 281. 


Bicycle Negligently Assembled— 
Child Injured 


Plaintiff father purchased a bicycle for his 
daughter from defendant’s salesman, who made 
the selection. The salesman placed the bicycle 
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in plaintiffs’ cellar, and on Christmas Eve it 
was placed alongside the Christmas tree. 
On December 26, the daughter, after riding 
a short distance, became unable to control 
the wobbling steering wheel and was involved 
in an accident. Her brother testified that he 
arrived at the scene about two minutes after 
the occurrence and that he got on the bicycle 
and found it in poor condition and then pushed 
it home. A few days later a bicycle dealer 
examined the bicycle, but he was not avail- 
able to testify. Plaintiffs called as a witness 
another person who had been engaged in 
the bicycle repair business, and who had exam- 
ined the bicycle somewhat more than two 
years after the accident. Objection was made 
to his testifying, and the witness was not 
permitted to state the condition in which he 
found the bicycle. On appeal, the court held 
that it was error to rule against the admission 
of the testimony of plaintiffs’ expert witness 
The uncontradicted .testimony was that there 
was no change in the condition of the bicycle 
from the time of its purchase until the time 
of its inspection by the expert. Judgment 
was reversed and a new ttrial granted.— 
Parist, etc., et al. v. Carl IV’. Bush Company 
New Jersey Superior Court, Appellate Divi- 
Filed July 25, 1949. 17 CCH NEctI- 
GENCE CASEs 283. 


sion. 


Wrongful Death of Unborn Infant— 
Cause of Action 


Plaintiff brought an action for the wrong- 
ful death of his unborn child, alleging that 
defendants’ failure properly to attend his 
wife during her confinement caused her 
death and the death of the undelivered child. 
The court observed that there is a conflict 
of authorities the whether a 
cause of action lies in the administrator of 
the estate of an infant which 
to birth as the result of neg- 
\ large number of courts have fol- 
lowed this rule: “As the unborn child was 
a part of the the time of the 
injury, any damage to it which was not too 


on issue of 


dies prior 
another’s 
ligence. 


mother at 


remote to be recovered for at all was recov- 
erable by her.” A number of 
authorities have taken an opposite view and 
held that 


possible 


substantial 


existence is 
through a 
wrongful act, a cause of action exists. The 
judgment sustaining the hospital’s demurrer 


where independent 


and life is destroyed 


was reversed.—Verkennes, Admr. v. Corniea 
et al., Maternity Hospital, Respondent. Minne- 
848 
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Baldness— 
Shampoo Manufacturer's .iability 


The thirty-two-year-old plat: iff brought 
an action to recover for loss of er hair asa 
result of using a liquid shampvo manufac- 
tured by defendant. There is onfliét of 
opinion with respect to the de of proof 
required in actions of this kind) A numbe; 
of courts have denied relief wht e evidenc 
was lacking as to the contents 
uct alleged to be inherently 
Minnesota has adopted a more liberal ru 
The evidence reasonably supported a findi 
that the bottle purchased by, plaintiff ca-ie 
from a quantity which contained alkali to 
an extent which made it unsafe for its’ in- 
tended purpose. Judgment for plaintiff was 
affirmed.—Pietrus v. J. R. Watkins Company 
et al. Minnesota Supreme Court. Filed July 
1, 1949. 17 CCH NEGLIGENCE Cases 271 


the prod 


dangerous 


Trapeze Falling—Student Injured 


Plaint ff was a student at defendant Pradley 
Polytechnic Institute. While plaintif was 
practicing a trapeze act in preparation for 
a college circus, the entire trapeze assembly 
collapsed, and plaintiff fell twenty-five feet 
to the gymnasium floor, sustaining serious 
injuries. Suit was brought against tlre school 
and its physical education instruct: -s. De- 
fendant Institute is a charitable in itution. 


Under Illinois law, the respondeat superior | 


doctrine does not apply to private «= 1aritable 
institutions, and they are not liab for the 
negligence of their agents. Plaintiff argued 
that the general rule of exemption has no 
application where the charitable corporation 
is insured against risks of public liability or 
where other funds exist from which a judg 
ment could be collected without impairing 
trust funds. The court held that 
theory was illogical and could not be sup- 
ported in theory. The purpose of the insur 
ance is to protect the insured, not to enlarg« 
its liability. Judgment for defendant was 
affirmed.—Moore v. Moyle et al. Illinois 
Supreme Court. September 22, 1949. 17 
CCH NEGLIGENCE Cases 344. 


such 


Shell Exploding—Tort Claims Act 


Plaintiff's husband was employed by the 
United States to cut, bale and remove prairie 
grass or hay on a target range on a military 
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ows eee __—_  _ ee  s _ __ ee ee 


m located about ninety miles from 
The husband, in the course of his 
found certain supposedly ex- 
pended ca ‘yes on the range, and he brought 
hem to his ne. During his absence his eight 
children were playing with the cartridges 
when one of them exploded, killing three of 
the childrer. and injuring the others. Did the 
governmeni jiave the duty of protecting the 
children fr¢ harm resulting from allowing 
the suppo::. ly unexploded shells to remain 
cattered o ‘he target range? Did the act of 
neir fathe:, in removing the shells from the 
nge, wit! ut the permission or consent of 
wy respay sible officer of the government, 
d taking them to his home approximately 
ety miles awav from the reservation con- 
ute a new, independent and efficient cause 
he injuries? The court was of the opinion 
tha. since neither the father nor any other 
mere licensee had authority to remove any 
such property from the range, which was 
closed to the public, his act was the proxi- 
mate intervening cause of the accident. The 
gove ‘nment could not reasonably have fore- 
seen the chain of circumstances which led 
to the deaths and injuries. Defendant’s motion 
to d} niss was sustained.—Schmidt, Admx., 
etc. v. United States. United States District 
Court, District of Kansas, Second Division. 
June 16, 1949. 17 CCH NEGLIGENCE CASES 
362. 


reserVa 
his hou 
employt t 


jferris Wheel Seat Falling— 
}Passe:, jer Injured 


a seat of a 
‘el, on which he was a passenger, 
fell frou. the top of the wheel to the 
ground. There was evidence that plaintiff 
and his two companions were in an exuberant 
mood and whistled, shouted and swung 
the gondola or seat as the wheel revolved. 
The operator, annoyed at, their conduct, 
told them to “cut it out”, and after several 
turns of the wheel halted it. He and his 
helper were “fooling around with some part 
of the seat” or “took something off” the 
sides of the seat. A witness who was stand- 


Plaint € was injured when 
ferris W 


‘ing nearby testified that the operator re- 


moved the safety pins, and, according to 
dlaintiff’s fellow passenger, the operator said 
to the boys, “If you guys want a ride, I 
will give you a ride.” The wheel was then 
started, and when it had made a half turn 
so that plaintiff’s seat was at the top, the 
seat struck several of the beams and fell to 
the ground. The seat and safety keys were 
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in good order, but it was not shown whether 
the safety keys were in place when the seat 
fell. The jury was instructed that if it be- 
lieved that both plaintiff and defendant were 
guilty of negligence contributing to the in- 
jury, then it had no right to compare the 
negligence of the plaintiff with that of de- 
fendant and to find a verdict according to 
which side it thought was guilty of the 
greater degree of negligence, “for in such 
a case it is the law that it makes no differ- 
ence which was guilty of the greater degree 
of negligence, and the plaintiff cannot re- 
cover.” The reviewing court was of the 
opinion that this mandatory instruction was 
misleading as applied to a common carrier, 
since the jury may have been led to believe 
that plaintiff was required to exercise the 
same degree of care, whereas, under the es- 
tablished rule, the highest degree of care is 
imposed on a carrier and only ordinary care 
is imposed on a passenger. Judgment for 
plaintiff was reversed and the cause re- 
manded.—Pajak v. Mamsch. Illinois Ap- 
pellate Court, First District. June 14, 1949. 
Released June 16, 1949. 17 CCH NEGLIGENCE 
CAsEs 358. 


Baggage Lost from Steamship— 
Limitation of Liability 


Libellants sought recovery for loss of 
baggage and personal effects allegedly 
through the negligence of the servants of 
defendant steamship company. Defendant 
pleaded the limitation of liability clause of 
the tickets. Libellants argued against the 
efficacy of the clause, asserting that it was 
against public policy, and since their at- 
tention was not specifically directed to it 
they were not bound thereby. An examina- 
tion of the federal cases revealed that an 
arbitrary limitation unaccompanied by any 
right to increase the amount by proportional 
payment is void as against public policy, and 
where the limitations are mere notices and 
not part of the contract, they do not bind 
the passenger if not called to his attention. 
However, where the limitation of liability 
clause is included in the terms of the con- 
tract itself, the passenger is bound whether 
or not he was aware of the limitation. Judg- 
ment was entered for defendant.—Cohn et al. 
v. United States Lines Company. United 
States District Court, District of New Jer- 
sey. Filed June 15, 1949. 17 CCH NEcLI- 


GENCE CASEs 328. 
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Box Car Overturning— 
Res Ipsa Loquitur 


Plaintiff's decedent was engaged in help- 
ing unload a box car which was on his 
employer’s switch track when the car over- 
turned, and he was fatally injured. The car 
had been delivered to the switch track by 
defendant railroad. Plaintiff relied on the 
res ipsa loquitur doctrine. The court granted 
defendant’s motion to dismiss. The accident 
occurred on a track over which defendant 
exercised no control; the car was being un- 
loaded by the deceased and his fellow workers, 
all of whom were persons over whom de- 
fendant had no control; and there was no 
allegation that any representative of defend- 
ant was present at the scene of the accident. 
It was just as reasonable to assume that the 
accident was brought about by other causes 
for which defendant could not be held re- 
sponsible, such as improper loading or de- 
fective rails or crossties in the switch track. 

Ainsworth v. Louisiana and Arkansas Rail- 
way Company et al. United States District 
Eastern District of Louisiana, Baton 
Rouge Division. April 30, 1949. 17 CCH Nec 
LIGENCE CASES 356 


Court, 


Gas Tank Collapsing— 
Manufacturers’ Liability 


Plaintiff, whose decedent was fatally burned 
when a tank containing liquefied natural gas 
collapsed, brought suit against the manu- 
facturers and installers of the tank, alleging 
negligence on their part in the design and 
construction of the tank, the selection of 
materials from which it was built, and the 
adequacy of the tests made to determine its 
safety. The trial court granted defendant's 
Under all the 
circumstances, including the obligation of 
extreme care imposed upon defendants by 


motion for judgment n. o. v. 


reason of the dangerous nature of the structure 
lethal 
designed form given to the tank was adopted 


and its contents, whether the final 
without sufficient care and caution, whether 
suitable steel was used and whether reason- 
ably sufficient tests were made were questions 
for the jury. Judgment for defendants was 
reversed. — Foley, Exrx. v. Pittshurgh-Des 
Moines Company et al. Pennsylvania Supreme 
Court, Western District. Filed September 
26, 1949. 17 CCH NEGLIGENCE CAsEs 329, 
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Nitroglycerine Explosion— 
Res Ipsa Loquitur 


Plaintiff, an employee of an independent 
contractor, sustained injuries in a prema- 
ture explosion of nitroglycerine which had 
been placed in an oil well by defendant's 
employees. Plaintiff complained of the action 
of the trial court in refusing to submit his 
case on the res ipsa loquitur doctrine and jn 
submitting it on the theory of general negli- 
gence. A search failed to disclose a single 
case in which the doctrine was applied where 
injury resulted from the shooting of an oil 
and gas well. Defendant did not have ex- 
clusive control of the well nor all of the 
operations involved in the shooting of the 
well. It was employed to perform one 
function and one function alone, to put 
the charge in place according to the specifi- 
cation of the superintendent and place the 
umbrella over the charge. The premature 
explosion could have been brought about by 
one of a number of different causes, and 
such an occurrence is not so uncommon as to 
be of itself evidence of negligence. Plaintiff 
failed to establish that defendant’s failure to 
check the temperature and pressure in the 
well before placing the explosive therein 
was the proximate or contributing cause of 
his injuries. Judgment for plaintiff was re- 
versed and the cause remanded with direct- 
tions to dismiss.—E. I. DuPont de Nemours 
and Company v. Cudd, etc. United States 
Court of Appeals for the Tenth Circuit 
Filed September 8, 1949. 17 CCH Necu 
GENCE Cases 309, 


Tort Claims Act— 
Tractor Sideswiped by P-51 


Plaint'ff sustained second and third degre 
burns when the tractor, which he was ope! 
ating in the repairing of a taxiway on al 
Army airfield, was struck by the wing 0! 
defendant’s P-51 fighter plane. Because 0! 
its nose riding high when the plane was pro 
ceeding on the ground, the pilot was unable 
to see straight ahead and consequently had 
to zigzag. Plaintiff had been instructed t 
watch the control tower constantly for signals 
when planes were moving on the taxiwa) 
and at the flash of a red light he was to mov 
promptly to a safe place. Just before th 
P-51 appeared, two planes moved east 0 
the taxiway. Plaintiff received neither 
green nor a red signal from the tower as t 
either of these planes. When he glanced uy 
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er 


and saw the P-51 veering toward the left, 
he again looked toward the tower, but re- 
ceived no signal. As he lowered his eyes, 
he saw the propeller veering toward him. 
The repairs to the surface of the runway 
were important enough to the Air Service 
to call for the exercise of reasonable care to 
guard against such an accident as this. It 
was the duty of the tower men to inform 
themselves of the presence of the tractor on 
the taxiway and not to give clearance to the 
p-51 to proceed. Judgment was entered for 
plaintiff —Marino v. United States of America 
United States District Court, Eastern Dis- 
trict of New York. June 22, 1949. 17 CCH 
NEGLIGENCE CASES 323. 


Door Falling on Deliveryman 


On the wall of a building occupied by 
defendant drug store was a steel door, weigh- 
ing between forty and seventy-five pounds, 
which was used as a delivery chute into 
defendant’s basement. When unlocked from 
the inside, the door was raised by two 
handles and held upright against the wall by 
means of a hook. Plaintiff, who worked for 
a trucking company, drove into the alley to 
deliver some cartons of merchandise. Since 
another truck prevented his stopping in 
front of the door to which the delivery was 
to be made, he was obliged to roll the 
cartons past the steel door. As he did so, 
the door fell and struck him on the head. 
The case was submitted under the res ipsa 
loquitur doctrine. Defendant argued that 
the doctrine was not applicable, as the door 
could have been used by anyone in the public 
alley, and the evidence negatived the proposi- 
tion that defendant’s employees had raised or 
hooked the door. Plaintiff contended, how- 
ever, that the door was in defendant’s control 
at the time of the injury, even though it was 
raised by others with defendant’s consent. 
rhe court agreed with defendant that the 
case was erroneously submitted to the jury 
under the res ipsa doctrine. Where a third 
person enters and control is yielded to him, 
the injuring occurrence must be incident to 
the right of control in order for the doctrine 
to apply. The fact that deliverymen were 
allowed to open the door created no hazard 
in itself without an act of negligence on their 
part. Someone not in defendant’s employ 
had improperly hooked the door. Judgment 
for plaintiff was reversed.—lIIeisbrod v. Katz 
Drug Company. St. Louis Court of Appeals, 
Missouri. Filed September 20, 1949. 17 CCH 
NEGLIGENCE CASES 366. 
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Infant Burned— 
Vaporizer Manufacturer's Liability 


An infant sustained third-degree burns to 
his face, head and shoulders when a vapor- 
izer manufactured and sold by defendants 
caused a fire in the baby’s room. The jury 
found that the vaporizer, when used in ac- 
cordance with the printed directions ac- 
companying it, was an inherently dangerous 
instrument and that the vendor negligently 
breached its express warranty that the vapor- 
izer was reasonably safe and fit for the 
purpose for which it was intended. A judg- 
ment of $65,000 was not deemed excessive. 
The boy will always be an object of pity 
and aversion. The evidence showed that if 
anything came in contact with the boy’s 
face, it would crack open and bleed. One 
ear is partially destroyed; his hair follicles 
and sweat glands are gone; and his head is 
retracted on one side by the pulling of the 
scar tissue. The muscles and underlying 
tissues were so destroyed that it is doubtful 
whether a skin graft could obtain enough 
nutrition to grow successfully. Judgment 
for plaintiff was affirmed.—Lindroth, etc. v. 
Walgreen Company et al. Illinois Appellate 
Court, First District. June 14, 1949. Re- 
leased September 16, 1949. 17 CCH NEGLI- 
GENCE CASES 355. 


Gas Company’s Liability— 
Improper Installation 


Defendant installed a gas burner, con- 
trolled by a thermostat, in the furnace of 
a home occupied by plaintiff’s parents. The 
furnace was connected with a chimney by 
means of a flue. The burner contained a 
safety device designed to prevent gas from 
flowing into the burner in the event the 
pilot light went out. Subsequently, defendant 
installed an automatic gas hot water heater 
near the furnace. It had a short flue which 
was joined by a short right angle connection 
to the larger flue. On smelling gas, plain- 
tiff’s father went to the basement and heard 
the sound of gas entering the burner of the 
furnace, and an explosion occurred in which 
plaintiff sustained injuries. The trial court 
erred in entering a verdict for defendant, 
since there was expert testimony from which 
the jury could have found that a connection 
installed by defendant caused the explosion 
by permitting the escaping gas to flow down 
the flue from the furnace into the hot water 
heater where it was ignited. It was also error 
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to exclude evidence of a regulation concerning 
the installation of gas appliances to the 
effect that no flue piping may be connected 
to the flue piping of any other appliance by 
the use of right angle connections, since it 
was not disputed that the water heater was 
installed with a right angle or “T” con- 
nection, and such violation could have been 
shown as evidence of negligence. Plaintiff's 
exceptions were sustained.—Friese v. Boston 
Consolidated Gas Company. Massachusetts 
Supreme Judicial Court. Suffolk. Septem- 
ber 23, 1949. 17 CCH NEGLIGENCE Cases 375. 


Airplane Crash— 
Violation of Safety Regulation 


Plaintiff wife was severely injured when 
defendant’s airplane, on which she was a 
passenger, crashed near the summit of a 
mountain. There was evidence that defend- 
ant’s authorized and experienced agents 
contemplated, agreed upon and were in the 
process of executing a flight plan which 
called for the plane to fly at an altitude of 
4,000 feet, in direct violation of a Civil Air 
Regulation, promulgated by the Civil Aero- 
nautics Board, which reads: “No scheduled 
air carrier aircraft shall be flown at an alti- 
tude of less than 1,000 feet above the highest 
obstacle located within a horizontal distance 
of five miles from the center of the course 
intended to be flown... .” Defendant's claim 
of limited liability, because of the applicability 
of the Warsaw Convention, was precluded by 
one of the Articles of the Convention, which 
states that if the damage is caused by wilful 
misconduct, the carrier may not avail him- 
self of the limitation of liability provisions. 
The court held that the deliberate and inten- 
tional violation of the safety regulation by 
defendant constituted wilful misconduct. 
Judgments for plaintiffs were affirmed.— 
American Airlines, Inc. v. Ulen et vir. United 
States Court of Appeals for the District of 
Columbia Circuit. September 26, 1949. 17 
CCH NEGLIGENCE CASEs 416. 


Walking Through Window— 
Owner's Liability 


Seeking recovery for injuries sustained as 
a result of walking through a plate glass 
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window in premises occupied by defendant, 
plaintiff alleged that defendant was negligent 
in maintaining its showroom window so that 
it had the appearance of an open door with- 
out markings to guard the approach of cus- 
tomers. Plaintiff testified that when he 
entered defendant's place of business, he en 
tered through ornamental iron doors. At 
that time he walked up to the window, ob- 
served that it was a window, and then walked 
around it and through the grillwork doors. 
Upon leaving the building, he glanced up 
and saw the same ornamental grillwork doors 
through which he had entered. He then 
lowered his head and continued to walk with 
his head down, not looking up until he had 
crashed through the window. The danger 
of walking into the window was obvious to 
plaintiff or should have been observed by 
him in the exercise of reasonable care. The 
window was small in comparison to the 
double entrante doors, which were clearly 
defined. Judgment for plaintiff was reversed 
and judgment rendered for defendant.— 
A. C. Burton Company, Inc. v. Stasny, ete. 
Texas Court of Civil Appeals, First District, 
Galveston. Filed July 28, 1949. 17 CCH 
NEGLIGENCE CASEs 389. 


Wrongful Death— 
Dentist’s Wife Practicing Dentistry 


Plaintiff sought to recover damages for 
the alleged wrongful death and for pain and 
suffering of her intestate, contending that 
defendant, in extracting three of the intes- 
tate’s teeth, was practicing dentistry without 
a license and in doing so was guilty of neg- 
ligence per se. It was conceded that defend- 
ant lacked the knowledge and skill of a 
licensed dentist, but the evidence offered by 
plaintiff failed to show that defendant’s lack 
of knowledge and skill was the proximate 
cause of the wrongs alleged by plaintiff. 
The mere want of a license to practice den- 
tistry does not raise an inference of negligence 
if the requisite skill and care in adminis- 
tering treatment to a patient is exercised. 
Since plaintiff's evidence was insufficient to 
support a finding that defendant extracted 
the teeth in a negligent manner or failed to 
exercise due care, the judgment of nonsuit 
was afirmed.—Grier, Admx. v. Phillips 
North Carolina Supreme Court. Filed Octo- 
ber 12, 1949. 17 CCH NEGLIGENCE Cases 407. 
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WHAT THE COURTS ARE DOING 
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\lFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as reported 
by CCH LIFE INSURANCE REPORTS 


Sound Health at Delivery— 
Tuberculosis 


On January 14, 1946, the insured applied 
for life insurance, signing an application in 
which she stated that she was then in good 
vealth and that she had never had tubercu- 
She died on April 4, 1946, from tuber- 
ulosis. The insured was thirteen years of age 


losis. 


it the time the policy was issued and delivered. 
She engaged in normal activities around the 
home and in school. In February, 1946, she 
went to Texas to visit her grandparents and 
did not complain of being ill until about 
March 8. She entered a hospital on March 
l4, and was found to have tuberculosis. In 
answer to how long the insured had been ill, 
the doctor stated that she probably had 
heen ill at least a month and a half or two 
months, but that it could not be deter- 
mined accurately. The court was of the 
opinion that defendant’s medical evidence 
did no more than raise a mere probability 
that the insured was not in good health or 
that she may have developed tuberculosis 
prior to the delivery of the policy. The 
burden was on defendant to establish the 
defense, and the jury found the issue against 
defendant. Judgment for plaintiff was af- 
firmed.—Lincoln-Income Life Insurance Com- 
pany of Louisville, Kentucky v. Thomas. 
Oklahoma Supreme Court. October 18, 
1949. 13 CCH Lire Cases 1110. 


Accident v. Heart Disease— 
Double Indemnity 


The fifty-six-year-old insured was stricken 
suddenly while walking along the street and 
lied almost immediately. Five days earlier 
he had fallen and suffered an ankle injury. 
there was medical evidence that death was 
due to an embolism caused by ankle injury. 
This theory was supported also by the fact 
that there was no evidence of premonitory 
symptoms of heart disease. A little more 
than a year after the insured’s death the 
beneficiary wrote to the insurer, making a 
claim under the double indemnity provision. 
Later her attorneys furnished the company 
with a copy of a judgment of the state in- 
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dustrial commission, holding that the in- 
sured’s death was due to accident and not 
disease. Since the policy did not expressly 
require due proof of accidental death within 
a specified period, the court was of the opin- 
ion that plaintiff's rights should not be 
forfeited by the delay. Judgment for plain- 
tiff was affirmed.—New York Life Insurance 
Company v. Tobin. United States Court of 
Appeals for the Fourth Circuit. October 
12,1949. 13 CCH Lire Cases 1103. 


Accidental Death or Suicide? 


Denying liability under a double indemnity 
clause, the insurer argued that the evidence 
was insufficient to support the verdict that 
death was the result of accident and not the 
result of suicide. The important question 
in determining whether the burden of proof 
has been sustained is whether there is sub- 
stantial evidence from which a logical con- 
clusion may be reached. Some of the factors 
to be taken into consideration are the physi- 
cal circumstances of the insured’s death and 
the nature and extent of the wound. The 
insured’s attitude after he is mortally 
wounded, indicated by remarks, attempts to 
prevent resuscitation, or, on the contrary, a 
cooperative attitude toward his 
may be indicative of his purposes. The in- 
sured died as a result of a rifle wound. 
There were no powder burns around the 
wound and no bruises or scratches on the 
body. A police officer testified that the in- 
sured could not have voluntarily or delib- 
erately shot himself with the rifle without 
leaving powder marks on his shirt, under- 
shirt or body. The insured’s family, busi- 
ness associates and friends all testified that 
he was a yormal and happy individual, very 
much in love with his family and concerned 
about their welfare. In view of the exten- 
sive nature of the insured’s business opera- 
tions and his reactions to his indebtedness 
and circumstances over the years, the court 
was of the opinion that the evidence of his 
financial circumstances would not justify any 
inference of suicide, as urged by the insurer. 
It was entirely proper for the jury to have 
concluded that the hypothesis of death by 
suicide was negatived. Judgment for plain- 
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tiff was affirmed.—Aetna Insurance Company, 
Hartford, Connecticut v. Nicol. Indiana Ap- 
pellate Court. June 3, 1949. 13 CCH LiFe 
Cases 1082. 


Double Indemnity— 
Fall or Parkinson's Disease? 


The sixty-four-year-old insured died with- 
in ninety days after she fell and fractured 
her hip. For some fifteen years prior to her 
death, she suffered from Parkinson’s dis- 
which caused partial paralysis and 
muscular tremors. A nurse-companion was 
kept with her during the day to assist her 
in walking, dressing and eating. Following 
her fall, in response to a question from her 
stepson, the insured stated that she fell 
and hurt herself. “My hand slipped off the 
table, and I fell.” She was operated on, and 
a pin was driven into her hip to hold the 
fractured part in place. However, she did 
not improve, was unable to get out of bed 
and grew rapidly upon reaching 
home. Bed sores developed and became 
badly infected. The death certificate stated 
that the proximate cause of death was the 
fracture of the neck of the left femur and 
the contributing cause encephalitic Parkin- 
son's disease and the sloughing of the but- 
and left hip in the region of the 
fracture. The insurer denied double indem- 
nity liability, contending that the death did 
not result directly and independently of all 
other causes solely through external, violent 
and accidental means, but resulted directly 
rr indirectly trom The evidence 
did not demand a finding that Parkinson’s 
disease contributed to the insured’s death. 
The evidence presented an issue which the 
jury determined adversely to defendant's 
claim. Judgment for plaintiff was affirmed. 

Aetna Life Insurance Company v. Jones. 
Court of Appeals. October 11, 
13 CCH Lire Cases 1097. 
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Aviation Exclusion— 
Death While Testing Glider 


Plaintiff, as the insured’s 
to recover the face value of 
life insurance policies totalling $100,000. At 
the time of application for the policies, the 
insured was the owner of a plane and a pilot 
of motor-driven planes and of gliders. Subse- 
quently, he became a special civilian assist- 
ant to General Arnold of the Army Air 
Corps and was placed in charge of the glider 
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executor of 
estate, sought 


program. While on a test flight, the insure 
was forced to bail out and was killed whe 
his parachute tailed to open. Plaintiff ar. 
gued that the insured’s death resulted fron 
an occupational flight, which was include 
in the coverage of the policies, and tha: 
death was the result of a war risk, which was 
not excluded from coverage. The policies 
contained no reference to military service or 
to the hazards of war. The court admitt. 
that if the insured had been inducted int 
the military service and had been killed ji 
action in a foxhole rather than in a plan 
plaintiff could recover. But the omission , 
a war risk clause would not serve to uullii 
the clear provisions of the aviation rider 
which exempted death as a result of operat 
ing or riding in any kind of aircraft, whethe 
as a passenger or otherwise. These words 
would include a flight as a passenger in ; 
military aircraft or in aircraft being pr 
pared for use for a military purpose or mis 
sion. Judgment for the insurer was affirmed 
—Wilmington Trust Company v. The Mutua 
Life Insurance Company of New York 
United States Court of Appeals for the 
Third Circuit. September 21, 1949. 13 CCH 
Lire CASEs 1091, 


Rival Claimants—Will as Evidence 


Prior to his entry into the military service 
the insured executed a will giving, devising 
and bequeathing to his sister, after payment 
of all of his just debts, “all the property an 
estate both real and personal of which 
shall die seized and possessed.” After entet 
ing the service, the insured applied for ani 
was granted two government insurance con 
tracts in which he designated his “estate” as 
beneficiary. At the time of the insured’s 
death, he left surviving besides his full siste 
and a full brother, a father, stepmother, and 
six half brothers and sisters, all of whon 
except the full brother, resided in Greec 
The sister contended that the will should b 
accepted as evidence to show that the in- 
sured intended that she receive the proceeds 
However, the weight of authority is to th 
effect that this rule of evidence is not ap- 
plicable in cases where the execution of the 
will antedates the military service and aj 
plication for insurance. The award, dividing 
the proceeds among the surviving relatives 
was upheld.—Evangeliou v. United States 
America. United States District Court, Dis 
trict of Columbia. May 17, 1949. 13 CCH 
Lire CASEs 1077. 
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In Loco Parentis Construed— 
NSLI Proceeds 


The insured designated defendant as bene 
ficiary of his National Service Life Insur- 
ance Policy and stated that she stood tm loco 
parentis to him. the insured’s 
death, his mother claimed the proceeds. The 
insured had lived with his mother until he was 
fourteen age. trouble de- 
veloped them, and he and _ his 
brother went to live with defendant, who 
had a son their age, and she accorded the 


Following 


years of Some 


between 


boys the same treatment that she gave her 
own child. Plaintiff argued that the in loco 
parentis relationship could not be established 
where the adult receives aid from another 
source, relying on the decision in the Strauss 
case, Where a minor was placed by a welfare 
society in a home under an arrangement 
which provided an allowance for board. In 
this case some assistance was received from 
the town welfare board. The court rejected 
plaintiff's contention, holding that, in the 
Strauss case, nothing was furnished to the 
youth but board. In the present case, the 
boy was educated, housed, given parental 
guidance and treated exactly as defendant's 
own son was treated. Judgment was entered 
for defendant.—Lorden v. United States of 
America et al. United States District Court, 
District of Massachusetts. April 22, 1949. 
13 CCH Lire CASEs 1081. 


Abbot Designated Beneficiary 


lhe insured, who was a member of the 


Order of St. Senedict, was killed while serv- 
ing as a chaplain with the armed forces. He 
had designated the “Abbot of St. Mary’s 
\bbey, (Major Superior)” as beneficiary of 
his National Service Life Insurance. The 
insured had received education and 
maintenance at the expense of the Order 
By his vows of stability and obedience he 
was bound permanently to remain under the 
supervision and control of the Abbot. Un- 
der the constitution of the Order, the Abbot 
is under an obligation to provide for the 
maintenance and support of the Monks, who 
do not own or their own right 
any money or property of any value what- 
soever. 


his 


possess in 


On the basis of these facts it was 
asserted that the Abbot stood in loco parentis 
to the deceased. 

The court held that it would seem that Con- 
gress intended the benefits of the Act to apply 
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to beneficiaries who occupied a relationship to 
the insured similar to that of natural parents, 
rather than one who exercised dominant au- 
thority by virtue of his position as head of 
an institution or religious order. The rela- 
tionship established between the decedent 
and the Abbot was predicated on the accept- 
ance of a spiritual bond, which had its re- 
flection in the material dependency voluntarily 
assumed by the decedent. “That spiritual 
bond,” the court concluded, “in conscience 
and by express pronouncement, controlling 
the decedent’s physical state, while it may 
possess attributes for the persons involved, 
far more affecting than those attached to the 
natural and material order, was not within 
the contemplation of the framers of the act, 
the basis for constituting the creation of a 
relationship equivalent to that of parent and 
child. The proceeds were awarded to the 
insured’s sisters.—O’Brien v. United States of 
America et al. United States District Court, 
District of New Jersey. June 14, 1949. 13 
CCH Lire Casés 1079, 


Cause of Death—Injury in Fall or 
Coronary Occlusion? 


The insured died the day after he fell 
on ice, injuring his back. His insurance 
policy covered death resulting exclusively 
and independently of all causes 
through external, accidental 
means. The insurer contended that the sole 
and independent cause of death was not 
from injuries received in the fall, but from 
a coronary occlusion which he suffered on 
the day of his death. A witness testified that 
he had seen the insured every morning and 
night for the twelve months prior to his death, 
during which time he appeared to be in good 
health; that when the insured’s body was 
removed from the hospital, he saw the lower 
part and that it was very bruised from the 
lower part of the hip to the knee joint. An 
X-ray examination of the deceased’s spine 
fracture of the tenth dorsal 
A doctor testified, in answer to a 
hypothetical question, that in his opinion if 
the insured did have a coronary injury, it 
was precipitated by the fall. The court was 
of the opinion that plaintiff had sustained 
her burden of proving her case. Judgment 
for plaintiff was affirmed.—Commonwealth 
Casualty & Insurance Company v. Laurence 
et vir. Texas Court of Civil Appeals, Second 
Supreme Judicial District, Fort Worth. Sep- 
tember 16, 1949. 13 CCH Lire Cases 1070 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as reported 
by CCH AUTOMOBILE INSURANCE REPORTS 


State’s Liability— 
County Road Equipment 


Claimant’s intestate died of injuries sus- 
tained when his automobile collided with 
a road grader which was being operated 
on the wrong side of the highway at night 
without proper lighting to give warning of 
its presence. The grader was operated under 
the immediate direction of the county, 
which had a written contract with the 
state to remove snow and ice from the 
highway. The county was not an independ 
ent contractor, since the agreement re- 
served to the state control and supervision 
of the work and clearly indicated that the 
county was acting as the employee of the 
state so that the respondeat superior doc- 
trine applied. The state’s nondelegable duty 
to exercise care under the circumstances 
was not excused by its neglect of super- 
vision. An award of $125,000 for the death 
of a thirty-nine-year-old attorney, who was 
earning $15,000 a year at the time of his 
death, was not deemed excessive. He had 
a life expectancy of over twenty-eight years, 
and the testimony indicated that he had 
not reached the peak of his earn‘ng capacity. 
—Neddo, Exrx. v. State of New York. New 
York Supreme Court, Appellate Division, 
Third Department. June 28, 1949. 32 CCH 
AUTOMOBILE CASEs 541, 


Gasoline Transport Igniting— 
Rescuer Burned 


Defendants’ loaded gasoline transport, 
tractor and trailer left the traveled portion 
of the highway and collided with an em- 
bankment. The driver was caught in the cab 
of the tractor. The trailer tank broke 
loose from the tractor and turned over on 
its side, spilling gasoline over the highway 
and under the tractor. In response to 
the driver’s calls for help, plaintiff went 
to his aid and was trying to release him 
when the gasoline ignited. The transport 
burned, the driver sustained fatal injuries, 
and plaintiff received serious injuries. De- 
fendants had a duty to exercise ordinary 
care in the operation of the gasoline trans- 
port, and the evidence sufficient to 


856 


was 


show negligence under the res ipsa loquitur 
doctrine in the management and control of 
the transport which resulted in the equip- 
ment leaving the highway and colliding with 
an embankment. The award of $20,000 was 
not excessive in view of the fact that the 
thirty-nine-year-old plaintiff was burned so 
that approximately forty per cent of his body 
was involved, and future medical treatment 
was required. Judgment for plaintiff was 
affirmed.—Dodson v. Maddox et al., d.b.a. 
W. E,. Maddox Oil Company. Missouri 
Supreme Court, Division One. Filed Septem- 
ber 12, 1949. 32 CCH AvutTomosiLe Cases 57] 


Carrier's Liability— 
Additional Earned Premium 


Defendant was engaged in the interstate 
trucking business. When his own trucks 
were insufficient, he either hired additional 
trucks or transferred cargo to other independ- 
ent interstate carriers. A policy issued by 
plaintiff insured defendant against liability 
for bodily injury and property damage re- 
sulting from his ownership or operation 
of the insured vehicles. An endorsement 
provided for payment of an additional 
earned premium for “hired automobiles.” 
The additional earned premium was to be 
based on the application of rates prescribed 
by the company’s Automobile Casualty 
Manual “to the amount incurred by the 
named insured for the hire of such auto- 
mobiles,” and the policy provided that the 
insured would maintain records as to hired 
vehicles and that the company would be 
permitted to examine and audit the insured’s 
records. Plaintiff's accountant based his 
calculation on figures relating not only 
to trucks rented and operated by defend- 
ant, but also to transfers of cargo to other 
independent interstate transporters. He 
testified that although he knew of no policy 
provision bearing on the subject, the practice 
was to give the insured a credit on the 
additional premium payable upon the com- 
pany’s receipt of certificates of insurance 
evidencing that the independent carriers to 
whom the cargo had been transferred held 
public liability and property damage insur- 
ance policies. The testimony was insufficient 
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to establish that plaintiff had notified de- 
fendant of this alleged custom. The judg- 
ment of the lower court, having rested on 
the existence of this custom, was reversed.— 
Public Service Mutual Insurance Company 
v. White, d.b.a. White’s Express and Trans- 
fer Company. New Jersey Superior Court, 
Appellate Division. September 6, 1949. 32 
CCH AvTOMOBILE CASEs 597, 


Insurer's Claim Against Tortfeasor 


In June, 1946, a vehicle operated by an 
employee of the Trees and Parking Division 
of the District of Columbia collided with 
the parked automobile of one Aiken. Plain- 
tif insurer paid Aiken the amount of his 
damage. In August, 1946, an attorney made 
written demand on the District of Columbia, 
that he Aiken but 
making no mention that he was also counsel 
for the insurer. The automobile insurer 
was not entitled to recover from the District 
of Columbia for the loss after the District 
had mailed a check in settlement of the 
claim to Aiken rather than to the attorney, 
since the attorney had failed to notify the 
District in writing of the subrogation claim 
of the insurer. Judgment for the insurer 
was reversed.—The District of Columbia v. 
The World Fire and Marine Insurance Com- 
pany. Municipal Court of Appeals, District 
of Columbia. August 16, 1949. 32 CCH 
AUTOMOBILE CASEs 539. 


stating represented 


Breach of Cooperation Clause— 
Insurer’s Liability 

Defendant issued to one Newman, a petty 
officer in the Marine Corps, stationed at 
Norfolk, its automobile liability policy cover- 


ing Newman’s automobile. The policy was 
in the standard form, containing the usual 
omnibus provisions and extending coverage 
fo anyone operating the automobile with 
Newman’s permission. Newman borrowed 
acar from a friend to drive on a trip, 
leaving own car for his friend’s use. 
The friend telephoned one of the company’s 
agents, telling him that he had been errone- 
ously accused of being involved in an 
accident. The court held that the permissive 
uer’s breach of the notice provision and 
the cooperation clause of the policy re- 
lieved the insurer of liability to the infant 
boy and his father for injuries sustained by 
the child, who had been struck by the insured 


his 


Automobile 


vehicle. The permissive user’s conduct in 
denying until the day of trial that the vehicle 
struck the child constituted a wilful and 
deliberate breach by him of a material and 
essential clause, handicapping the insurer in 
its consideration of its liability. Judgment 
against the insurer was reversed and rendered 
in its favor—State Farm Mutual Automo- 
bile Insurance Company v. Arghyris, ete. 
Virginia Supreme Court of Appeals. Septem- 
ber 7, 1949. 32 CCH AutTomosiLe Cases 586. 


Assault and Battery Exclusion— 
Intentional Injury or Accident? 


Plaintiff insurance company sought a 
declaratory judgment that a policy of auto- 
mobile insurance issued to the insured did 
not cover damages suffered by five persons 
who were killed or injured in a collision 
between the insured’s truck and the auto- 
mobile in which the persons were riding. 
The insured was convicted of murder in the 
second degree and was sentenced to ten 
years in the penitentiary for intentionally 
and maliciously causing the death of one 
of the five persons by driving his truck 
into the automobile of which the deceased 
was an occupant. Defendants argued that 
they were not bound by the conviction 
of the insured in the criminal case; that 
afterwards it was adjudged in civil suits 
brought by them against the insured that 
the injuries were accidental and that, there- 
fore, the insurer is obligated within the 
limits of liability specified in its policy to 
pay judgments recovered against the insured 
in the sum of $43,000, which were returned 
unsatisfied. The court concluded that the 
intentional injuries by the insured were ex- 
pressly excluded from coverage by the 
“assault and battery” clause, which provided 
that “assault and battery shall be decmed 
an accident unless committed by or at the 
direction of the insured.” Assault and bat- 
tery may be committed by striking another 
with an automobile intentionally or by 
driving with a reckless disregard for human 
life and safety. The test of what is an acci- 
dent should be determined, not from the 
standpoint of the insured, but from the stand- 
point of the injured parties. The judgment 
of the lower court holding the insurer liable 
was reversed.—Farm Bureau Mutual Auto- 
mobile Insurance Company v. Hammer et all. 
United States Court of Appeals for the 
Fourth Circuit. October 3, 1949. 32 CCH 
AUTOMOBILE CASES 675. 
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Son Driving Father’s Car— 
Family Purpose Doctrine 


Plaintiff's automobile was damaged in a 
collision with an automobile owned by de- 
fendant and driven by his adult son. Re- 
covery was sought under the family purpose 
doctrine. The son had not lived at home 
for two years. At the beginning of that 
time he had a car, which he later sold. 
He lived in a room where he kept his 
personal belongings. ‘There had been some 
disagreement between him and his father 
at the time he left home. III] feeling con- 
tinued for some time, but gradually dissi- 
pated, and the son occasionally visited at 
home. About two weeks before the accident 
the father had asked the son to come home 
to help with the threshing. The left 
most of his clothing and belongings in his 
room in town, intending to be on the farm 
for but a short period. During that time 
he did not use the car for his own personal 
pleasure or business, but did drive it several 
times upon business for his father or the 
family. On the evening of the accident he 
had asked, but was refused, permission to 
take the car to go to a dance, and after the 
father had gone to bed the took the 
car. The court was of the opinion that the 
son, in returning to the farm, did not resume 
his position as a member of his father’s 
household rendering and exchanging mutual 
gratuitous services with other members. His 
position was more that of a hired man en- 
gaged in temporary employment. Judgment 
for the father was affirmed.—Bryan et al., 
d.b.a. Economy Cab Company v. Schatz et al. 
North Dakota Supreme Court. Filed Sep- 
tember 23, 1949. 32 CCH AvtToMoBILE 
Cases 628. 


son 


son 


Ashes on Road—Car Stalled 


A trucker employed by defendant unloaded 
tons of ashes at a road intersection 
the entrance to a lane. The 
blocked the entrance to the lane and almost 
entirely blocked one of the roads. The back 
bumper of plaintiff’s car caught in the ashes 
and lodged itself in the road. While plain- 
tiff was attempting to lift the bumper, the 
car was thrown back with plaintiff under it. 
Plaintiff contended that the ashes were care- 
lessly and negligently placed on the high- 
way and created an obstruction which was 


seven 


near ashes 


the proximate cause of his injury. In refus- 
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ing to take off a nonsuit, the court declared 
that plaintiff, having found himself in a posi- 
tion of danger, left his car on a steep incline 
without applying the brakes. He then placed 
himself in a dangerous position in the rear 
of the car and proceeded to raise the rear 
bumper which was lodged in the road and 
was the only factor which held the car sta- 
tionary on the incline. Once the bumper 
was freed, the law of gravity permitted the 
car to roll down across the road, and defend- 
ant was unable to get out of the way. His 


‘conduct, therefore, became the proximate 


cause of his injuries. Judgment for defend- 
ant was affirmed.—Ritter v. Olson. Pennsyl- 
vania Supreme Court, Western District. 
Filed October 14, 1949. 32 CCH Automo- 
BILE CAsEs 709. 


‘Automobile Dealers’ 
Theft Policy—Motorcycle Stolen 


Defendant issued an “Automobile Dealers’ ” 
theft insurance policy to plaintiff, a used car 
dealer. The policy covered “automobiles 
owned by the insured and held for sale or 
used in repair service or as demonstrators.” 
The question before the court was whether 
a motorcycle was included within the cover- 
age of the policy. The motorcycle was owned 
by the insured for resale, stored on the in- 
sured’s lot, and, with the understanding of 
the collecting agent that motorcycles were 
included, the premiums were paid monthly 
until the date of theft. The court was of 
the opinion that Article 10 was evidence that 
the insurer intended to include all motor 
vehicles within the term “automobiles”. After 
providing in the first paragraph that the 
word “automobile” shall mean “motor ve- 
hicle, trailer or semitrailer”, it was stated 
that “when two or more automobiles are 
insured hereunder, the terms of this policy 
shall apply separately to each and a motor 
vehicle and a trailer or trailers attached 
thereto shall be held to be separate automo- 
biles as respects limits of liability, including 
any deductible provisions.” Thus, it could 
be concluded that the policy defines each 
motor vehicle and trailer as a separate auto- 
mobile. The term “motor vehicle,” of course, 
includes a motorcycle. Judgment for the 
insured was afirmed.—The Baltimore Amer 
can Insurance Company of New York v. 
Reynolds, etc. Alabama Supreme Court. Oc- 
tober 6, 1949. 32 CCH AUTOMOBILE Cases 690 
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Taxi Passenger Thrown to Street 


A taxicab passenger was injured when 
the cab crashed into a snow bank, and she 
was thrown from the rear door of the cab 
nto the street, injuring her back, spine, 
right foot and shoulder. A judgment for 
the passenger was reversed and a new trial 
granted because of the lower court’s admis- 
sion of medical testimony as to plaintiff's 
condition as shown by certain X-ray pic- 
tures Without production of the pictures 
upon which the doctor’s opinion was based 
and without testimony accounting for their 
nonproduction. While there is some con- 
fict on the question, it is held by the 
weight of authority that an expert witness 
aving personal knowledge must, 
giving the 
which he bases it and that he cannot, with- 
ut disclosing the facts, give his opinion 


before 


his opinion, state facts upon 


lirectly or take them into consideration in 
mswering hypothetical questions.—Kennedy 

Bay City Taxi Cab Company. 
Supreme Court. Filed 
32 CCH Avutomosite CASES 


Michigan 
October 10, 1949. 
721. 


Omnibus Coverage— 
Employee Driving 


sawmill and logging business, 
the insured used eat all twelve 
to fourteen trucks, which were covered by a 
public liability insurance policy. The truck 
drivers were permitted to take the trucks 
home with them at night and over week- 
ends, returning with the trucks to the woods 
on subsequent working days. It was customary 


In his 
times from 


for the mill to close and logging operations to 
halt at noon on Saturdays. One Hardy 
took the truck driven by him to his home 
one Saturday afternoon, disconnected the 
trailer and with friends took the 
truck and went to buy some beer. The 
truck collided with an automobile in which 
plaintiff was riding. The court was of the 
opinion that the evidence was sufficient to 
submit to the jury the issue of whether the 
iriver was operating the truck with the 
permission of his employer at the time of 
the accident. The driver was permitted to 
keep the keys to the vehicle at all times, 
and while he was instructed not to use the 
truck for the evidence 
Warranted the inference that the employer 
knew that his employee used the truck for 


some 


his personal use, 


Automobile 


his personal use and had acquiesced in such 
use. Judgment for plaintiff was affrmed.— 
The Traders & General Insurance Company 
v. Powell. United States Court of Appeals 
for the Eighth Circuit. October 18, 1949. 
32 CCH AvtTomosILe CAseEs 711. 


Rescuer Shot by Injured Motorist 


An employee of defendants was driving a 
truck at night when he encountered me- 
chanical difficulties and stopped on the 
highway without placing lights or flares. A 
car driven by one Gunter, who had dimmed 
his lights because of an approaching vehicle, 
collided with the rear of the truck and 
caromed off to the left of the highway. 
The violence of the collision jammed the 
doors of the Gunter car, which caught fire. 
Plaintiff, who lived nearby, rushed to the 
scene of the accident and succeeded in open- 
ing a door to remove Mr. and Mrs. Gunter 
from the burning car. Mrs. Gunter was 
laid on the roadside, and plaintiff returned 
to the car to get a cushion for her. He 
noted a revolver on the floor and handed 
it to Mr. Gunter, who, while under shock 
and while temporarily insane, shot plaintiff 
in the ankle. The court held that the 
owners and insurer of the unlighted, stalled 
truck were liable for injuries sustained by 
the rescuer, but rendered judgment for Mr. 
Gunter on the ground that he was not 
guilty of causal negligence in colliding with 
the rear of the truck.—Lynch v. Fisher et al. 
Louisiana Court of Appeal, Second Circuit. 
June 30, 1949. 32 CCH AutomosiLte Cases 
710. 


Violation of Commercial Radius 
Endorsement 


The policy of liability and property dam- 
age insurance issued to plaintiff contained 
a commercial radius endorsement, which 
stipulated that the automobile be used within 
a radius of 500 miles of the place where it 
was principally garaged, and further provided 
that the insurer would not be liable for any 
loss or claim resulting from an accident 
which occurred while the automobile was 
operated outside the radius of 500 miles. 
The vehicle in question had been driven to 
Miami, Florida, a distance of 725 miles 
from Atlanta, the place where it was prin- 
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cipally garaged. On the return trip, and 
when it was within 275 miles of Atlanta, 
the automobile was involved in a collision. 
The insurer refused to defend suits brought 
against plaintiff. The court held that an 
insurance company is discharged from lia- 
bility under its policy if the risk is materially 
increased, Plaintiff violated his promissory 
warranty that he would not the 
insured vehicle beyond a radius of 500 miles 


operate 


from Atlanta, and when he did, defendant 
was entitled to declare the policy, for the 
purposes of that trip, void in its entirety. 
Judgment for the insurer was affirmed.— 
Wallace v. Virginia Surety Company, Inc. 
Georgia Court of Appeals. September 23, 
1949. 32 CCH AvutomosiLe CAses 624. 


Unlighted Tractor 
on Wrong Side of Road 


At five-thirty o’clock in 
plaintiff's son collided 


the 
with an 


morning, 
unlighted 
tractor and drag which was being operated 
on the wrong side of the road, Suit 
brought the warden, who 
had control of county roads, their mainte- 


was 
against county 
nance and upkeep and county road equipment 
and the manner in which it 
the maintenance of the roads. 


was used for 
It was alleged 
that the warden had passed the tractor a 
few minutes prior to the collision and that 
he knew that the equipment was being oper- 
ated on the wrong side of the road without 
lights. The trial court sustained the war- 
den’s demurrer on the ground that he could 
not be charged with the negligence of the 
driver of the tractor. The reviewing court 
declaring that violation of the 
Code section which requires every motor 
vehicle tractor to be equipped with 
lamps constituted negligence per se, and that 
it was a question of fact for the jury to 
determine whether such negligence was the 
Where the 
duty of keeping streets and highways in 
repair is ministerial in character, a public 
officer is liable for injuries resulting from 
his negligence. Since it was alleged that 
the warden knew that the equipment was 
being operated without lights, a jury ques- 
tion was presented as to whether or not he 
ratified the acts of the driver of the tractor 


860 


reversed, 


and 


proximate cause of the injury. 


in such a manner as to make him personall; 
liable for those acts. Judgment sustaining 
the demurrer was reversed.—Mathis v. Nelson 
Georgia Court of Appeals. July 13, 1949 
32 CCH AvutomosiLe Cases 527. 


Trailer Insurer's Liability 


The policy issued to plaintiff contained 
an endorsement providing that, “In con- 
sideration of the premium charged, it is 
agreed that the insured trailer will be use 
principally for vacation purposes and will 
The 


not, as a 


not be used as a trailer home.” ques 
tion on appeal was whether or 
matter of law, the trailer was being used as 
a trailer home at the time it was destroyed 
The insured and 
his family had lived in Cambridge, Ohio, 


by an explosion and fire. 


for two years, where he had been employed 
Upon receiving notice that he was going t 
be transferred to some other location, he 
sold their home, and his wife and daughter 
went to California in the trailer, parking it 
in a trailer park, where it remained until it 
was destroyed in June, 1946. 
ted to the gas line, water line and electric 
line. The wheels were jacked up off the 
ground in order to protett the tires. As it 
was not being used on the highway, a license 
had not been purchased for the year 1946 
from either the State of Ohio or the State 
ot California. 


It was connec 


During the month of December the in- 
sured’s wife worked for three weeks 
Ios Angeles. She and her daughter lived 
in the trailer during the entire period it 
was parked in the trailer camp prior to the 
time of the fire with the exception of several 
weeks when she visited her husband, who 
had been transferred to Chicago. The court 
was of the opinion that the trial court 
erred in directing a verdict for the trailer 
insurer on the ground that the trailer was 
being used as a “trailer home.” The re 
strictive clause meant that the trailer could 
be used as a temporary home while on 
vacation, but not as a permanent home 
Whether the trailer was being used as 4 
permanent home at the time of the explosion 
was a question which should been 
submitted to a jury. Judgment 
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insurer was reversed and the cause remanded. 
—Cross, Exrx. v. Motorists Mutual Insur- 
ance Company. Ohio Court of Appeals, 
Franklin County. September 30, 1949. 32 
CCH AvuToOMoBILE CAsEs 750. 


Federal Tort Claims Act— 
Scope of Employment 


An eight-year-old boy was struck by a 
Government vehicle driven by a Govern- 
ment employee. Suit was brought under 
the Federal ‘Tort Claims Act to recover 
for the child’s injuries. The child had been 
lost in the Penasco area in New Mexico, 
and the State Police had requested Major 
Schreiber, Deputy Chief Inspector of the 
Atomic Energy Commission Security Serv- 
ice, at Los Alamos, New Mexico, to lend 
assistance in the search. The duties of the 
Security Service Guard are to maintain 
internal security of the installation at Los 
\lamos, to afford police protection to the 
inhabitants at the installation, and to pre- 
vent ingress to, and egress from, the instal- 
lation by unauthorized persons. It was 
customary for the officers of the Security 
Service to cooperate with local police officers. 
When the request came from the State 
Police, Major Schreiber called for volunteers 
from personnel off duty at Los Alamos. 
One Hoflen, a volunteer, struck the child. 


Rendering judgment for defendant, the 
court held that Hoflen was not acting within 
the scope of his employment. He was not 
engaged in any activities relating to his 
duties as a member of the Security Service, 
and he performed no act for the benefit of 
the United States Government or the Atomic 
Energy Commission. He acted as a volunteer 
and did not receive any compensation for 
the time he engaged in the search. Nor 
was defendant liable under the loaned servant 
loctrine, 
who 


The owner of a motor vehicle 
transfers it with its driver to the 
service of a third person is not responsible 
for the negligent acts of the driver when, at 
the time of such acts, the driver is under 
the control and direction of the person to 
whom the vehicle and driver were loaned.— 
Sanches, etc., et al. v. United States of 
America. United States Court of Appeals, 
Tenth Circuit. October 25, 1949. 32 CCH 
\uTOMoBILE CASES 762. 
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Collision with Pier 
of Railroad Bridge 


In connection with its mining and wash- 
ing operations, defendant participated in 
the construction of, and later acquired, an 
overhead bridge or viaduct. It used the 
railroad over the bridge largely for trans- 
portation of ore from the pits to the wash- 
ing plant. On the column supporting the 
center of the bridge was a perpendicular 
board painted with black and white diagonal 
stripes and at the bottom of it a “scotch’- 
type reflector sign. Neither the driver of 
the car in which the decedents were riding 
nor the decedents observed any of the warn- 
ing signs on the pier until the time the left 
front of the car struck the pier. Plaintiffs 
contended that reddish-brown drippings from 
the ore cars smeared the diagonal stripes 
and the scotch-type reflector to the extent 
that their efficiency as warnings was so 
impaired as to be a contributing cause of 
the driver’s failure to see and avoid the 
center pier. Defendant loaded to capacity 
and did not trim the ore cars destined for 
the washing plant with the result that ore 
fell from the cars as they were hauled from 
the pit to the plant. The droppings fell on 
the bridge and were not removed until the 
amount accumulated made it commercially 
profitable to do so. The bridge was covered 
with sheet iron, the sheets of which over- 
lapped, but they were not soldered at the 
joints. The result was that the dampness 
of the ore, plus rain or melting snow, caused 
a reddish-brown mixture to drip through 
the nail holes and joints onto the roadway 
and warning signs to such an extent that 
the signs were smeared and dimmed. 


The jury was justified in finding that 
defendant had violated the provisions of 
Minnesota Statutes Annotated, Section 
169 08, which provides that no person shall, 
without lawful authority, attempt to or in 
fact alter or deface any official traffic-control 
device or any railroad sign or signal or any 
inscription, or any part thereof. The viola- 
tion of itself was prima facie evidence of 
negligence. Judgment for plaintiffs was 
affirmed.—Robinson, etc., et al. v. Duluth 
Missabe & Iron Range Railway Company et 
al.; Oliver Iron Mining Company, Appellant. 
Minnesota Supreme Court. July 1, 1949. 
32 CCH AUTOMOBILE CASEs 411. 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as reported 


by 


Late Notice of Accident— 
Seven and One-Half Month Delay 


Plaintiff was injured while unloading some 
sheet metal which he was delivering to 
defendant’s insured. Defendant denied lia- 
bility on the ground that the insured’s 
delay of seven and one-half months in 
giving notice barred recovery, since, as a 
matter of law, such a delay constituted a 
direct and substantial breach of the condi- 
tion precedent that notice be given 
soon as practicable.” The violation of a 
condition by the insured cannot be a valid 
defense against the insured unless the in- 
surer was substantially prejudiced thereby. 
There was sufficient evidence to support 
the jury’s implied finding that defendant 
was not prejudiced by the delay in receiv- 
ing notice. - Judgment for plaintiff was 
affirmed.—Gibson v. Colonial Insurance Com- 
bany. California District Court of Appeal, 
Second District, Division Three. May 24, 1949. 
6 CCH Fire anp CaAsuatty Cases 1064. 


a 
as 


House Damaged in Transit— 
Insurer's Liability 


Plaintiff, a house mover, who owned house- 
moving equipment consisting of a_ truck, 
skids and dollies, obtained a policy from 
defendant insuring him against damage to 
houses while on truck and in transit. 
The printed part of the policy provided for 
insurance against damage to goods and mer- 
chandise consisting principally of houses 
the truck and in transit. 
While plaintiff was moving a house on his 
truck came to a 
concrete culvert through which the house 
would not pass. 


his 


while on motor 


along the highway, he 
One side of the house was 
several inches in order to clear the 
With the house in this 
tilted position, plaintiff's truck moved for- 
ward and, 


raised 
banister of the culvert. 


while on the culvert, a tire on a 
dolly blew out, causing the building to drop 
The 
Neither the truck 
nor the trailer struck anything. 


and strike the banister of the culvert. 
house struck the culvert. 
The court 
plaintiff that the collision of 


agreed with 
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INSURANCE REPORTS 


the house on the truck with the culvert was 
within the coverage of the following policy 
“(d) Collision, i.e., accidental 
collision of the conveyance with any other 
vehicle or object.” Judgment for plaintiff 
was affirmed.—Continental Insurance Com- 
pany v. Griffin. Texas Court of Civil Appeals 
March 4, 1949. 6 CCH Fire ANpb CASsvuALty 
Cases 1106. 


prov ision: 


Shippers’ and Consignees’ 
Endorsement—Fire Insurance 


Plaintiff, an interstate motor vehicle car- 
rier, received property from seventeen shippers 
which it, in turn, delivered to City Line 
Express, another interstate carrier, for de- 
livery to the consignees. While in the term- 
inal of City Line Express, the property was 
destroyed by fire. Plaintiff obtained a judg- 
ment against City Line, and, since the judg- 
ment was not satisfied, brought an action 
against City Line’s insurer. Defendant had 
issued to City Line a fire insurance policy 
bearing, as prescribed by regulations of the 
Interstate Commerce Commission, a form 
BMC 32 endorsement for the protection of 
shippers and consignees. The endorsement 
provided that defendant would pay, within 
the limits of liability hereinafter provided, 
any shipper or consignee for all loss of o1 
damage to all property belonging to sucl 
shipper or consignee and coming into the 
possession of the insured in connection wit! 
its transportation service, for which loss 01 
damage the held legally 
liable.” The court was satisfied that, sub 
ject to the limit of $2,000, the form BMC 32 
endorsement gave to the shippers and con 


insured may be 


signees, and to plaintiff as subrogee afte 
its payment of their losses, a direct action 
against defend&nt on the basis of its judg- 
ment against City Line. The endorsement 
expressly embodied an agreement by de- 
fendant to pay shippers and consignees for 
“for the insured may be held 
liable.” Plaintiff’s judgment adequately es- 
tablished the insured’s legal liability witht 
the contemplation of the endorsement.— 
Ward Trucking Corporation v. Philadelphw 
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WHAT THE COURTS ARE DOING 


FIRE AND CASUALTY 


TERRE LE SE RAI IE AN CCC LE LET A CCIE TT EE LOSES CLEA TENS 


National Insurance Company of Philadelphia. 
New Jersey Superior Court, Appellate Divi- 
sion. August 2, 1949. 6 CCH Fire anp 
CAsuALTY CASEs 1110. 


Mortgagee’'s Right to Proceeds— 
Fire Insurance 


Defendant issued a policy insuring a prop- 
erty owner “to the extent of the actual cash 
value of the property at the time of the loss, 
nor in any event for more than the interest 
of the insured, against all direct loss by fire, 
to the property described. Loss, if 
any, on buildings payable to first 
mortgagee, subject to conditions of Stand- 
ard Mortgagee Clause hereon, and remainder, 
if any, to ‘privilege granted to complete.’” 
[wo buildings under construction and a 
quantity of building materials were damaged 
by fire. Defendant’s liability to plaintiff, the 
mortgagee, was limited by the policy pro- 
visions to the actual cash value of its in- 
surable interest in the property at the time 
of the fire. The court did not agree with 
plaintiff that the insurable interest of the 
mortgagee in the property at the time of the 
fire was equal to “not only the money which 
it had actually paid and advanced but the 
money which it was legally and equitably” 
obliged to pay thereafter. The advance 
f additional funds to the owner after lia- 
bility on the policy had matured increased 
the mortgage debt as of the time of the 
advance, but it did not retroactively increase 
the value of plaintiff’s insurable interest in 
the property as of the time of the loss. 
Roth parties’ motions for summary judg- 
ment were denied.—First Federal Savings 
and Loan Association of Westfield v. Amer- 
can Equitable Assurance Company of New 
York. United States District Court, District of 
New Jersey. June 6, 1949. 6 CCH Fire 
‘nD CaAsuaLty Cases § 1108 


Business Interruption Insurance— 
Valued v. Open Policies 

Plaintiffs 
business interruption policies for damage 


sought to recover under two 
iollowing a fire in their plant. They con- 
tended that the policies were valued _ poli- 
ties and that each insurer was liable for 
the full amount of the insurance, while the 
msurers contended that the policies were 
pen policies and that the extent of their 
ability was the actual suffered by 
plaintiffs. It was conceded by the parties 
hat there is no Florida law classifying insur- 


loss 
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ance of this type as valued policies as in the 
case of insurance upon buildings. The policies 
provided that liability would cover “net profits 
which are hereby prevented from being 
earned,” and other expenses “to the extent 
only that such expenses would have been 
earned had no fire occurred” and payroll 
expenses “which may continue during a 
total or partial suspension of business cov- 
ering only to the extent necessary to resume 
the normal business of the insured with the 
same quality of service which existed im- 
mediately preceding the fire, and which 
would have been earned had no fire occurred.” 
The court was of the opinion that the lan- 
guage of the policies was susceptible of but 
one reasonable interpretation, that the policies 
were open.—Eisenson et al. v. The Home 
Insurance Company et al. United States Dis- 
trict Court, Northern District of Florida, 
Marianna Division. May 23, 1949. 6 CCH 
FirE AND CASUALTY Cases § 1101. 


Oral Contract to Insure Hay 


Plaintiff purchased some hay which he 
planned to store in a barn in Bowie, Texas. 
He telephoned defendant’s agent, requesting 
the rate on approximately 5,000 bales of hay 
if stored in the barn. The agent informed 
plaintiff of the rate and named defendant 
company as the carrier, whereupon plaintiff 
asked the agent to “hold up the matter” as 
he was changing the storage to a lumber 
yard owned by him and his brother and 
that when the hay was stored he would in- 
form the agent of the number of bales to 
be insured. After the hay had been stored 
in the lumber yard, plaintiff asked the agent 
to write the insurance on 5500 bales of hay 
at twenty cents per bale, to which the agent 
agreed. No rate premium men- 
tioned with regard to storage in the lumber 
yard building or as to the duration of the 


or was 


insurance. The question before the court 
was whether there was sufficient evidence of 


a valid parol contract to insure the hay. 


The only change by the parties was the loca- 
tion of the hay from the barn to the lumber 
yard. At most this would merely change the 
premium rate, which was automatically de- 
termined by the rates on file with the State 
Insurance Commission. Judgment for plain- 
tiff was affirmed.—Pacific Fire Insurance Com- 
pany v. Donald. Texas Supreme Court. Oc- 
tober 12, 1949. 6 CCH Fire anp CASUALTY 
Cases 1112. 
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Windstorm Followed by Snow— 
Collapse of Building 


The extended coverage provision of the 
fire policy issued to plaintiff insured him 
against “direct loss by windstorm, hurricane, 
hail, riot .. . and land vehicles.” The policy 
expressly excepted liability for “any loss 
caused by snowstorm high water . 
whether driven by wind or not....” A frame 
building owned and used by plaintiff as a 
skating rink was hit by a windstorm in the 
afternoon of January 18, 1948. By late after- 
noon of the next day a five-inch snow had 
fallen in the area. This snow remained for 
several days. According to plaintiff's tes- 
timony, a major part of the roof began to 
sag immediately after being hit by the wind- 
storm and continued to sag for ten days 
thereafter, and then collapsed or caved in. 
The snow that fell on the day following 
the windstorm was rime or wet snow, esti- 
mated in the evidence to weigh from fifteen to 
twenty-two pounds to the cubic foot, or six 
to nine pounds weight to the square foot in 
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a five-inch snow. A weight of six to nine 
pounds to the square foot upon a roof con- 
taining more than 4,000 square feet, remain- 
ing for several days upon a then-crippled 
building and undermined roof would ag- 
gravate or increase the damages previously 
inflicted by the windstorm. 

There was evidence that the wind cracked 
the girders; that immediately after the wind 
a cracking noise in the timbers could be 
heard, and continued for days; that the 
wall was out of plumb, rafters protruded 
from the roof and at least one of the wooden 
columns which supported the crown of the 
roof had been moved from its foundation 
by the wind. The court affirmed the judg- 
ment for plaintiff, holding that the efficient 
cause of the damage was the windstorm, 
afid that while the snowstorm set the other 
causes in operation, it was not the proxi- 
mate cause of the collapse of the building. — 
Providence Washington Insurance Compan) 
et al. v. Cooper. Texas Court of Civil Ap- 
peals, Texarkana. June 30, 1949. 6 CCH 
Fire AND CASUALTY CAses 1122. 
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